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I . QUESTIONS ADDRESSED TO HON. COURT OF APPEALS 
 

1. Is the trademark ‘sport court’ register-able under § 14 (15 U.S.C. § 1064) 

2. Is the trademark ‘sport court’ a generic term? 

3. Should the trademark ‘sport court’ be removed / cancelled from the Trademark 

Registry? 

4. Does the trademark ‘sport court’ give a monopoly in the sale of sport courts, sport court 

floors, sport court tiles, etc. and hence violate CANAL COMPANY v. CLARK.  80 U.S. 311 

(13 Wall. 311, 20 L.Ed. 581)? 
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5. Did the District Court’s Default Judgment & TTA B’s Summary Judgment err in their 

rulings and should these two decisions be over-turned? 

 
 II. OVERVIEW OF THE CASE  

1. On Jan. 17, 2017 the TTAB Respondent (CSCI) filed as case against the Appellant’s 

company CWF Flooring, Inc for trademark infringement in the Dist. Court, Utah. 

2. On Aug. 11, 2017 The Dist. Court made a Default Judgment against CWF Flooring, 

Inc. 

            3. On June 13, 2017 the Appellant, James J. Maksimuk filed a trademark Cancellation 

with the TTAB. 

4. On June 22, 2018 the TTAB made a Summary Judgment against James J. Maksimuk. 

5. The subject of this APPEAL is the decisions of the Dist. Court and TTAB. 

III. ARGUMENT  

This is an APPEAL of the Federal District Court’s DEFAULT  JUDGMENT  (CSCI’s 

Exb.”E”) dated August 10, 2017 and TTAB’ s DECISION DATED JUNE 22, 2018 by JAMES J. 

MAKSIMUK,  with a legal entity of an individual, Appellant states: 

That the Federal District Court of Utah and TTAB Decisions were unreasonable not 

supported by evidence, failed to accept evidence and was contrary to jurisprudence. 

A. Generic Issues 

That the TTAB’s DECISION (Exb “A”) states, ‘Accordingly, we treat the petition to 

cancel as seeking cancellation solely on the ground of genericness.” 

As stated in “§ 14 (15 U.S.C. § 1064) Cancellation” a trademark can be cancelled at any 

time.  It states “Cancellation, (3) At any time if the registered mark becomes the generic name  

http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=10�
http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=22�
https://www.uspto.gov/sites/default/files/trademarks/law/Trademark_Statutes.pdf�
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for the goods or services a portion thereof, for which it is registered, or is functional …” (emp 

ours). 

As we emphasize, repeat and cite, “CANAL COMPANY v. CLARK. 80 U.S. 311 (13 

Wall. 311, 20 L.Ed. 581)” which states,  

“No one can claim protection for the exclusive use of a trade-mark or trade-name which 
would practically give him a monopoly in the sale of any goods other than those 
produced or made by himself. If he could, the public would be injured rather than 
protected, for competition would be destroyed. Nor can a generic name, or a name 
merely descriptive of an article of trade, of its qualities, ingredients, or characteristics, 
be employed as a trade-mark and the exclusive use of it be entitled to legal protection.” 
(emp ours) 
 

In America Online vs. AT&T Corp., US Court of Appeals for the 4th Circuit, Feb. 28, 

2001 ruled that the AOL trademark ‘Buddy List’ is generic and ‘that no reason-able jury could 

find ‘buddy list’ anything other than generic.’ 

The Petitioner’s PLAINTIFF’S PRETRIAL DISCLOSURES (Exb. “B” ) , TTABVUE 21  

has unequivocally proven that the trademark term ‘sport court’ is commonly used in the common 

vernacular and meets the requirements to cancellation on the ground of genericness. Cited in 

Plaintiff’s Pretrial Disclosure were references of the ‘sport court’ term on online postings and 

publications, Craigslist, online public reviews, online promotions from hotels & sport clubs and 

posting to rent and sell real estate property. 

“Evidence of the public’s understanding of the mark may 
be obtained from ‘any competent source, such as consumer 
surveys, dictionaries, newspapers and other publications.’” 
Princeton Vanguard, 786 F.3d at 965 (quoting In 
re Northland Aluminum Prods., Inc., 777 F.2d 1556, 1559 
(Fed. Cir. 1985)).  
Furthermore, 
 “no incontestable right shall be acquired in  
a mark which is the generic name for the goods or services 
or a portion thereof, for which it is registered.”  
 

https://www.law.cornell.edu/supremecourt/text/80/311�
https://www.law.cornell.edu/supremecourt/text/80/311�
https://law.justia.com/cases/federal/appellate-courts/F3/243/812/603720/�
http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=21�
https://law.justia.com/cases/federal/appellate-courts/F2/777/1556/117391/�
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15 U.S.C. § 1065(4). “Furthermore, the ‘sport court’ trademark should be 
cancelled because of ABERCROMBIE & FITCH COMPANY v. HUNTING WORLD.   

 
 
Obviously, if the trademark term ‘Safari’ has been ruled to be ‘generic’ so should 

‘sport court’. That, if-and as the CSCI alleges-the trademark ‘sport court’ is a not generic 
it ‘would confer a monopoly not only of the mark but of the product by rendering a 
competitor unable effectively to name what it was endeavoring to sell.’ ABERCROMBIE 
& FITCH COMPANY v. HUNTING WORLD, INCORPORATED 537 F.2d 4 (2d Cir. 
1976). 
Furthermore, the generic name of a thing is in fact the ultimate in descriptiveness. H. 

Marvin Ginn Corp. v. International Association of Fire Chiefs, Inc., 782 F.2d 987, 228 USPQ 

528, Jan. 23, 1986. 

The TTAB held: 

”  Determining whether a mark is generic [and thus not capable of 
distinguishing an applicant’s services] . . . involves a two-step inquiry: First, 
what is the genus of goods or services at issue? Second, is the term sought 
to be registered . . . understood by the relevant public primarily to refer to that 
genus of goods or services?”  
Trademark Manual of Examining Procedure 1209.01(c)(i) Test 
 
Conner Sport Court International, LLC sells sport courts for indoors and outdoors. CSCI 

sells what the name implies. This is understood by the relevant public. 

Citing Northland Aluminum Products Inc., 777 F.2d 1556, 
227 USPQ 961, 963 (Fed. Cir. 1985);  it states: 
“ The Examiner found "the term BUNDT to be the generic name of the cake made by 
Applicant's mix" and stated that " [g]eneric terms cannot be rescued by proof of 
distinctiveness or secondary meaning no matter how voluminous the proffered evidence 
may be." 
 
In Weiss Noodle Co. v. Golden Cracknel & 
Specialty Co., 290 F.2d 845, 129 USPQ 411, 413 (CCPA 1961). It states: 
 
“" respondent's registration of this term with the presumptions following therefrom is 
inconsistent with the right of petitioner and others in the trade to use `Haluska' or `Ha-
Lush-Ka' as such [i. e. the descriptive name for egg noodles]." 
 
The examiner erred in accepting the showing of "distinctiveness" in granting the 
registration because no matter what the market situation may have been as to indication 
of origin or secondary meaning, the common descriptive name of the product cannot 
become a trademark owned exclusively by one vendor. The registration must therefore be 
cancelled.” 

 

https://www.law.cornell.edu/uscode/text/15/1065�
https://law.justia.com/cases/federal/appellate-courts/F2/461/1040/400454/�
https://law.justia.com/cases/federal/appellate-courts/F2/461/1040/400454/�
https://law.justia.com/cases/federal/appellate-courts/F2/461/1040/400454/�
https://law.justia.com/cases/federal/appellate-courts/F2/461/1040/400454/�
https://openjurist.org/782/f2d/987/marvin-ginn-corporation-v-international-association-of-fire-chiefs-inc�
https://tmep.uspto.gov/RDMS/TMEP/current#/current/TMEP-1200d1e7149.html�
https://law.justia.com/cases/federal/appellate-courts/F2/777/1556/117391/�
https://law.justia.com/cases/federal/appellate-courts/F2/290/845/363439/�
https://law.justia.com/cases/federal/appellate-courts/F2/290/845/363439/�
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Furthermore, in Frito-Lay North America, Inc. v. Princeton Vanguard, LLC dated 

February 28, 2014, the TTAB ruled that ‘“PRETZEL CRISPS” is generic and not worthy of trademark 

registration. TTAB states: 

“Decision: The petition for cancellation of Registration No. 2980303 is 
granted on the ground that “PRETZEL CRISPS” used in connection with “pretzel 
crackers,” is generic. The opposition to Application No. 76700802 is sustained on the ground 
that “PRETZEL CRISPS” used in connection with “pretzel crackers,” is generic.”  
 

Furthermore, citing “Candy Bouquet International, Inc.” Serial Number 78058216” the 

TTAB ruled that the term ‘candy bouquet’ is NOT register able because the term is generic. 

Any ruling or non-ruling ignoring jurisprudence other than declaring that ‘sport court’ is 

generic by the TTAB is contrary to the basic principle of Jurisprudence. For this is the legal error 

the TTAB and Dist. Court committed; not applying the above referenced decisions.  

Furthermore, another unintentional disclosure / admission of the generic status of the 

word ‘sport court’ by Connor Sport Court International is their embedded html code on their 

website in the meta data at: view-source:http://www.sportcourt.com (Exb.”C”) so when internet 

users search ‘sport court’ it finds www.sportcourt.com 

Meta data (HTML code is not seen to web visitors) on CSCI’s website reads “meta 

name="description" content="Sport Court is the industry leader in sport court floors, basketball 

court flooring, and has been building professional or home basketball courts since 1974"/>” 

(emp ours) The point is, that even Connor Sport Court International recognizes again the generic 

term ‘sport court’ floor because they added it to their meta data so they can be found online by 

internet users searching to buy sport court floors. 

If  ‘candy bouquet’, ‘safari’, ‘buddy list’,  ‘pretzel crisps’, ‘bundt cake’ and ‘Haluska’ is 

generic and if the TTAB & Court of Appeals is consistent with its previous rulings, so it should 

be decided that ‘sport court’ is also generic and should be canceled from the trademark registry. 

 

http://ttabvue.uspto.gov/ttabvue/v?pno=91195552&pty=OPP&eno=87�
http://ttabvue.uspto.gov/ttabvue/v?pno=78058216&pty=EXA&eno=9�
http://www.sportcourt.com/�
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B. Motion to Strike 

Granting CSCI’s  Summary Judgment, 5 TTABVUE  based on res judicata violated Due 

Process and was a miscarriage of justice. If the TTAB Decision 22 TTABVUE  had the 

‘discretion to consider it’ (the TTAB’s Plaintiff’s Motion to Strike) the TTAB should have 

applied discretion to hear the merits of the Motion to Strike. The bias TTAB continues to 

‘cheery-pick’ non-applicable ruling, apply Federal Rules of Civil Procedure to help CSCI, and 

ignore the merits of the case. 

That CSCI is trying to distort the procedural rules. The ‘furtherance of justice’ must 

precede technicalities; merits of the case shall not be over-ridden by procedure. Justice will  

prevail over the CSCI’s efforts to hide the facts and TTAB failure to consider factual evidence. 

The TTAB Board writes “strong preference to decide cases on the merits where possible” [Emp 

ours] TTAB Reference, dated January 13, 2018 

That the TTAB shall be governed by the Federal Rules of Civil Procedure.  §2.116 
PROCEDURE IN INTER PARTES PROCEEDINGS and that the intention of the Framers of the 
Federal Rules of Civil Procedure is to  

“ promote decisions on the merits and to eliminate procedural hurdles“  US “Attorney General 
Homer Cummings [1933 to 1939] stated when introducing the Rules Enabling Act to Congress: 
"This will have a tendency to make procedure subsidiary to the substantive law, as it should be, 
and will emphasize in the minds of bench and bar substantive rights rather than matters of form."'  
The drafters of the Federal Rules intended to encourage courts to reach the merits of a case 
rather than dismissing it solely on minor procedural technicalities.  [emp. ours] 

….. “In sum, the goals of the Federal Rules were to promote decisions on the merits and to 
eliminate procedural hurdles.”….. [emp ours] ”In recent years, however, exercise of judicial 
discretion has begun to interfere with deciding cases on the merits, and threatens to undermine 
the objectives of the Federal Rules of Civil Procedure.”   Page Five,  ST. JOHN'S LAW 
REVIEW  

Furthermore,“Fifty years ago, the framers of the Federal Rules of Civil Procedure 
measured those Rules against a now-familiar criterion: they asked, what procedure will most 
efficiently foster decisions on the merits?'” …..”Thus, Judge Clark called the Rules "but means 
to an end, means to the enforcement of substantive justice." Attorney General Homer Cummings  

 

http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=5�
http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=22�
http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=15�
https://tmep.uspto.gov/RDMS/TFSR/current#/current/sec-4d94b33d-b3f0-4690-90c4-919f944081f1.html�
https://tmep.uspto.gov/RDMS/TFSR/current#/current/sec-4d94b33d-b3f0-4690-90c4-919f944081f1.html�
https://scholarship.law.stjohns.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&article=1661&context=lawreview�
https://scholarship.law.stjohns.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&article=1661&context=lawreview�
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told the House Judiciary Committee that "[tihe courts are established to administer justice, and 
you cannot have justice if justice is constantly being thwarted and turned aside or delayed by a 
labyrinth of technicality." William D. Mitchell, Chairman of the Advisory Committee, told that 
same House Committee that "these rules attempt . . . to get rid of technicalities and simplify 
procedure and get to the merits." 

 

THE FEDERAL RULES OF CIVIL PROCEDURE AS A VINDICATOR OF CIVIL RIGHTS 
By:  Judge ROBERT L. CARTER 

The declaration of the James Maksimuk’s Motion to Strike by the TTAB is a motion to strike 

evidence, deny James Maksimuk’s day in court and which would give unfair advantage to CSCI. 

Deciding on the merits is consistent with the Fed. Rule Civ. Procedures. 

 
C.  Motion to amend Caption. 

 
That there was a miscarriage of justice and bias at the TTAB and Federal Dist. Court in 

Utah. 

CSCI of Utah was successful in obtaining a Default Judgment’ at the Federal Dist. Court 

in Utah because CWF Flooring, Inc. was entered by CSCI as the defendant.                  

CWF Flooring, Inc. did not have legal counsel and the CEO, James Maksimuk was 

denied the right to represent CWF Flooring, Inc., denied freedom of speech and denied the right 

to be heard and violated Constitutional Law. 

(The Appellant reserves the right to question the constitutionality of Utah Rules of Civil 

Procedure and Tal v. Hogan, 453 F.3d 1244, 1254 (10th Cir. 2006) that violated the 

Constitutional Rights of the Appellant. 

Apparently, and to the advantage of CSCI, a corporation is forbidden to be represented in 

court by its CEO, hence the Default Judgment. 

http://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=3875&context=penn_law_review�
http://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=3875&context=penn_law_review�
https://casetext.com/case/tal-v-hogan�
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As the Hon. Court of Appeals can see the original Petition to Cancel Registration       

[Exb. “D”] dated 05/22/17 was signed “James J. Maksimuk” and was recorded by the TTAB as 

“James J. Maksimuk” [Exb. “D1”] . This complaint was cancelled because of a technicality. 

Then on June 13, 2017 the Appellant re-filed the same Trademark Cancellation 

92066311, and signed the petition in the same manner, Plaintiff, James J. Maksimuk. (Exb.”D2”) 

And here is where the travesty of justice occurred: For reasons unknown to me the         

re-filing was docketed as petitioner: “CWF Flooring, Inc.” (Exb.’E’)  

Apparently, a corporate entity (CWF Flooring, Inc.) was falsified to give advantage to the 

Defendant, Connor Sport Court International. 

The TTAB corrected the ‘error’ (Exb. “F” )  22 TTABVUE and now the Appellant’s 

Legal Caption is an individual entity (James J. Maksimk) and can fight for justice without hiring 

legal counsel. 

D.  Default Judgment / Summary Judgment 

The TTAB is in error when it decided that  Res Judicata  applies to the subject case. 

That,  the Appellant states ‘claim preclusion’ does not apply to the subject case because these are 

two different cases .  The case at the Federal District Court in Utah was against Defendant, CWF  

Flooring, Inc., a company James J. Maksimuk owns. The case at the TTAB and Court of Appeals 

the Petitioner/Appellant is James J. Maksimuk. Res Judicata does not apply if the same litigants 

are a Defendant in one case and a petitioner in another case. A litigant can’t have the same 

‘cause of action’ if one is being sued and in another case the litigant is suing. 

1217   Res Judicata, Collateral Estoppel, and Stare Decisis, Trademark Manual of 

Examining Procedure, states, “Res Judicata. Res judicata, or claim preclusion, protects against  

relitigation of a previously adjudicated claim between the same parties or their privies based on 

the same cause of action” (Emp ours) 

http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=1�
http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=1�
http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=22�
https://tmep.uspto.gov/RDMS/TMEP/current#/current/TMEP-1200d1e13304.html�
https://tmep.uspto.gov/RDMS/TMEP/current#/current/TMEP-1200d1e13304.html�
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The Federal Dist. Court Defendant and the TTAB Plaintiff / Court of Appeals Appellant 

did NOT present a claim ‘based on the same set of transactional facts as the first’ because the 

actions, arguments and judicial remedies are different, as stated above. 

The TTAB Plaintiff / Court of Appeals Appellant, James Maksimuk, can’t and did not 

Motion a counterclaim on behalf of a corporate defendant in the District Court. The issues of fact  

& law, and evidences were all different. The issue at the Dist Federal Court was whether or not 

the defendant had the written word ‘sport court’ on the defendant’s website. At the TTAB the 

issue is for cancellation of the trademark.   

I ask the Court of Appeals to peruse through the CSCI’s Complaint with the Dist Federal 

Court “COMPLAINT WITH JURY DEMAND Case No. 2:17-cv-00042-PMW (Exh. “G”)        

5 TTABVUE  and determine if the issue of ‘distinctive and not generic’ was raised.  If this issue 

was not raised by CSCI in its complaint how can they argue that the ‘…same set of transactional  

facts as the first’” was raised by TTAB Petitioner James Maksimuk if these facts were not raised 

at anytime at the District Court. 

Applying res judicata based on previous litigation is an error by the TTAB because the 

there is numerous genuine disputes as to material facts. 

“The court shall grant summary judgment if the movant shows that there is no      
genuine dispute as to any material fact and the movant is entitled to judgment as a 
matter of law. “ Fed. R. Civ. P.Rule 56(a) Summary Judgment 

 
Furthermore, 

“The party seeking summary judgment bears the burden of demonstrating the absence of any 
genuine dispute of material fact, and that it is entitled to a judgment under the applicable law.”  
Celotex Corp. v. Catrett, 477 U.S. 317 (1986) 

 

The defendant Conner Sport Court International did not prove the absence of material 

facts. The TTAB made an error of law in its Summary Judgment. 

http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=5�
https://supreme.justia.com/cases/federal/us/477/317/case.html�
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As well, a Default Judgment by the Federal District Court, Utah against CWF Flooring, 

Inc. and Summary Judgment by the TTAB dated June 22, 2018 against  James J. Maksimuk is 

not adjudication or judgment on the merits’ (emp ours) The Default Judgment and Summary  

Judgment did NOT satisfy Due Process. NASALOK COATING CORPORATION, Appellant, v. 

NYLOK CORPORATION.  

 
“One of those circumstances exists where, as here, the default judgment satisfied due  
process requirements, 8 and the defendant in the original action attempts to collaterally  
attack the default judgment....” United States Court of Appeals, Federal Circuit. 

 
  To prove the Dist. Court did not apply Due Process of Law: The District Court defendant 

questioned the jurisdiction of the proceeding during the trial: 

Defendant Maksimuk asks the Dist. Court, “MR. MAKSIMUK: Okay. I question the jurisdiction 

of this Court.” [Exb. “H” Dist. Court Transcripts] 

Again the Defendant asks the Dist.  Court “MR. MAKSIMUK: Well, Your Honor, I question the 

venue. THE COURT: Sit down. MR. MAKSIMUK: I question the venue.” [Exb.”I”] Dist. Court 

Transcripts] 

When asking the Dist. Court to move the trial to California, where the defendant resides, 

the defendant Mr. Maksimuk asks,  

“…your Honor, but citing U.S. Code 1391 regarding venue, a civil action may be 
brought in a judicial district where any defendant resides. I ask the Honorable Court to 
respect that decision -- that rule, rather.” [Exb.”J” Dist. Court Transcripts] 

 

Clearly and bluntly the District Court and TTAB violated Due Process of Law, made and 

judgment without legal merits.  Any decision by the Dist. Court regarding the validity of the 

trademark, without debate, denied CWF’s day in court while the case at the TTAB was pending.  

This is an over-reach of pending litigation by the Dist. Court and a true travesty of 

justice. 

http://caselaw.findlaw.com/us-federal-circuit/1059103.html�
http://caselaw.findlaw.com/us-federal-circuit/1059103.html�
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 “Summary judgment shall be granted “if the movant shows that there is no genuine dispute as 
to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 
56(a) “ 

 
There exists a “genuine dispute as to any material fact…” 

Any Default Judgment or Summary Judgment prior to the schedule hearing would be a 

violation of due process and opposes previous ruling, Be Sport, Inc. v. AlJazeera Satellite 

Channel, 115 USPQ2d 1765, 1766 (TTAB 2015) (motion for leave to amend to add defense of 

res judicata). TTAB procedures, TBMP §§ 314 and 528.07(a) (June 2017).  This is another error 

of law by the TTAB. 

Claim preclusion does not apply because the TTAB Plaintiff did not have the opportunity 

to raise ANY issues in the prior case in Utah. The Dist. Court Judge in Utah was biased and 

hostile toward the non-Utah resident. Dist. Court judge states, “THE COURT: Sit down. I don't 

want to have to have the marshal have you sit down.” [Exb.”K”] Dist. Court Transcripts] 

If CWF can’t raise any issues at all, how can the CSCI allege that the CWF Flooring, Inc. 

raised prior issues? Again, this is a travesty of justice. 

Applying Claim Preclusion in favor of the DEFAULT JUDGMENT OR SUMMARY 

JUDGMENT is a legal error by the Federal District Court and TTAB. 

CSCI failed to spell out the facts that are undisputed. Let this entire Appeal of the serve 

as the material facts that are in dispute.  528 Motion For Summary Judgment and Accelerated 

Case Resolution (ACR) Fed. R. Civ. P. 56. Summary Judgment. 

In addition, CSCI writes, “It is well established that a ‘default judgment can operate as 

res judicata in appropriate circumstances.’” Id. at 1329 (quoting Sharp Kabushiki Kaisha v. 

Thinksharp, Inc., 448 F.3d 1368, 1371 (Fed. Cir. 2006)).”  

The subject case before the TTAB does not qualify as ‘appropriate circumstances.” because the 

Default Judgment did not satisfy due process of law for the reasons stated above. 

https://www.law.cornell.edu/rules/frcp/rule_56�
https://www.law.cornell.edu/rules/frcp/rule_56�
https://e-foia.uspto.gov/Foia/RetrievePdf;jsessionid=E7AED88A59AD1A6FC8566B2F1EAB2E6A.prod_cidmext_jboss1_jvm2?system=TTABIS&flNm=91213743-08-12-2015�
https://e-foia.uspto.gov/Foia/RetrievePdf;jsessionid=E7AED88A59AD1A6FC8566B2F1EAB2E6A.prod_cidmext_jboss1_jvm2?system=TTABIS&flNm=91213743-08-12-2015�
https://mpep.uspto.gov/RDMS/TBMP/print?version=2016&href=sec-9721ce81-8178-4b13-9298-b0bdfbaef39f.html�
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To prove that the defendant At the Utah District Court did not receive Due Process the 

‘Hon.’ Bruce Jenkins states:   

“ THE COURT:  Yeah. You're welcome to observe, but you're not going to be able to 
participate…….””THE COURT: And that's fine. So sit down, and you may observe, but 
you're not going to participate…“  [Exb. “I” ]  Emp. Ours 
 

Due process can’t be applied to an observer who has been ordered by the District Court to 

sit down and stated “you’re not going to participate”. The hearing at the Federal District Court 

was a sham; due process, freedom of speech was suppressed and constitutional rights, (U.S. 

Constitution, 1st  Amendment, 14th Amendment, Section 1 were violated! Again, this is a 

travesty of justice. 

With respect to CSCI, “ I CWF’s Claims Are Barred by Res Judicata. 

“ A.Relevant Legal Principles and Standards” number three: “(3) the second 
claim is based on the same set of transactional facts as the first.” Jet, Inc. v. 
Sewage Aeration Sys.”  [Exb. “L”]  10 TTABVUE 

 

NOT TRUE: 

CSCI writes: 

“With respect to the third element in the situation where claim preclusion is sought 
against a defendant in an earlier action, claim preclusion bars a second suit by a  
 
defendant in the first action “only if (1) the claim or defense asserted in the second action 
was a compulsory counterclaim that the defendant failed to assert in the first action…” 
[emp. ours] 10 TTABVUE 
 

The Defendant at the Dist. Court was not an ‘action’ by the Appellant. It was an ‘action’ 

by CSCI. The Appellant’s first action was at the TTAB. There does NOT exist a second action 

by the Court of Appeals Appellant. Therefore, no assertion could have possibly been 

counterclaimed from a second ‘action.’ 

http://www.utd.uscourts.gov/judge-bruce-s-jenkins�
https://caselaw.findlaw.com/us-6th-circuit/1311923.html�
https://caselaw.findlaw.com/us-6th-circuit/1311923.html�
http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=10�
http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=10�
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Consequently CWF Flooring, Inc. can’t defend or attack an issue that was not raised or 

debated upon / the issue was not ‘asserted in the earlier case.’  James Maksimuk & CWF 

Flooring, Inc. can’t preclude a legal position if it was not included by CSCI. Nor can the issue  

‘distinctive and not generic’ consider being adjudicated with Due Process if the issue was not 

even brought up by Conner Sport Court International, owned by Gerflor, of France (fined by the 

French Competition Authority for price fixing) 

The facts are NOT transactional because the issues are dissimilar: The Federal District 

Court case concerns an accusation for trademark infringement; the TTAB & Court of Appeals 

addresses the cancellation of a trademark.  

Apparently, the District Court pulled a rabbit out of his hat when they ruled on an issue 

‘distinctive and not generic’ that (1) Contrary to jurisprudence (2) Failed to reference legal ruling 

to support its Decision (3) The ‘generic’ issue was not a subject even raised in CSCI’s 

COMPLAINT (2) Subject not debated in arguments.  I suspect the undisclosed legal issue was 

‘adjudicated’ behind closed doors; again, a miscarriage of justice. 

I smell judicial corruption at the Federal District Court in Utah. Hoping the 

Honorable Court of Appeals uses its ‘street smarts’ to determine that CSCI is obviously 

using the Dist. Court & TTAB to cause harm to a business competitors for its own 

corporate gain with  false claims. 

Since 06/13/2017, date of the filing by James Maksimuk, CSCI has filed seven more 

trademark  cases against competitors at the TTAB. Which I suspect is only intended to stifle  

competition, monopolize, and restrict trade. The point is that if the Hon. Court of Appeals rules 

to cancel the ‘sport court’ trademark this will assure that 15 U.S. Code § 2 - Monopolizing trade 

a felony; penalty is NOT VIOLATED by Connor Sport Court International. 

“Every person who shall monopolize, or attempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize any part of the trade or commerce  

http://www.connorsports.com/�
https://www.antitrustalert.com/2017/10/articles/cartel-enforcement/significant-fine-imposed-by-the-french-competition-authority-in-the-floor-coverings-cartel/�
http://ttabvue.uspto.gov/ttabvue/v?pnam=Connor%20Sport%20Court%20International,%20LLC%20%20�
http://ttabvue.uspto.gov/ttabvue/v?pnam=Connor%20Sport%20Court%20International,%20LLC%20%20�
https://www.law.cornell.edu/uscode/text/15/2�
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among the several States, or with foreign nations, shall be deemed guilty of a felony, and, 
on conviction thereof, shall be punished by fine not exceeding $100,000,000 if a 
corporation, or, if any other person, $1,000,000, or by imprisonment not exceeding 10 
years, or by both said punishments, in the discretion of the court.” 
 
CSCI ‘s Motion for Summary Judgment states: “ D. CWF’s Claims in this Cancellation 

Proceeding Are a Collateral Attack on the Default Judgment in the Federal Action.”                   

10 TTABVUE  [Exb.“L” ] 

NOT TRUE: 

This can’t be a ‘collateral attack’ on the Default Judgment because the issue of 

‘distinctive and not generic’ was not raised at the Federal District Court proceeding. 

 In the respondents own words,  

“8. CWF never asserted a claim or defense in the Federal Action that the ’328 
Registration was invalid or should not have been registered, including without limitation 
any claim or defense that the subject mark of the ’328 Registration was descriptive, not 
distinctive, or generic.”  10 TTABVUE  [Exb. “L” ] 

 

Plaintiff James Maksimuk and/or CWF Flooring, Inc. can’t have a ‘collateral attack’ if this issue 

‘”distinctive and not generic” was not raised by the District Court Plaintiff CSCI, consequently, 

not defended by CWF Flooring, Inc. 

Why not? Because the only issue at the District Court was whether or not the term  ’sport 

court’ tile appeared on the defendant’s website: www.plasticsportcourttiles.com 

[Note: Subject website is auto-redirected to: www.sporttiles.pro]  

Of the twelve “Defendant’s Misconduct” [Exb. “G” #18-29] 10 TTABVUE none refer to  

‘descriptive and generic’ issues.  The point is that the material facts, arguments and the District 

Court ORDER are too different for the TTAB Plaintiff to pursue a collateral attack against the 

District Court decision. Again, the ONLY issue at the District Court was whether or not the term 

‘sport court’ was written anywhere on the CWF Flooring, Inc. website. For the record, the 

District Court never found the term ‘sport court’ on the website nor did CSCI include Exhibits to  

http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=10�
http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=10�
http://www.plasticsportcourttiles.com/�
http://www.sporttiles.pro/�
http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=10�
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prove trademark violations because it was all a [expletive] lie. The District Court ORDER is a 

travesty of justice. 

It is evident that the District Court-with a suspected legal ‘cue’ from CSCI bent over 

backwards to rule, without legal citations and in opposition to previous TTAB decisions, that the 

term ‘sport court’ is “distinctive and not generic.” 

Plaintiff James Maksimuk suspects this is a corrupt decision by a Utah court to favor a 

Utah corporation conspiring with Utah lawyers and satisfy hundreds of Utah employees. Dirty 

hands, dirty hands & dirty hands. 

Furthermore, to rephrase and/or reiterate; CSCI writes,  

“a defense that could have been interposed cannot later be used to attack the judgment of 
the first action.” See id. at 1328 (citing Restatement (Second) of Judgments § 18(2) (Am. Law 
Inst. 1982)).” [Exb.”L”]  
 

NOT TRUE: 

A defense could not have been interposed because CSCI did not put forth the ‘distinctive and not 

generic” issue. Obviously a ‘collateral attack’ on the Default Judgment can’t transpire if this  

issue was not raised, argued or defended by CSCI, CWF Flooring, Inc and/or James Maksimuk.  

In the CSCI own words “8. CWF never asserted a claim or defense in the Federal Action that the 

’328 Registration…” [Exb.”L”]  

CSCI cites “Int’l Nutrition Co. v. Horphag Research, Ltd., 220 

F.3d 1325, 1328 (Fed. Cir. 2000)” This case has no bearing on the case before the TTAB to 

Cancel the Reg. of ‘sport court’. The ‘Int’l Nutrition Co. v. Horphag’ case is dissimilar because 

there are two proceeding for the same claim.  

CWF/Maksimuk has only ONE proceeding with ONE claim. For the sake of argument’ 

just because CWF & Maksimuk are related does not mean that res judicata matter applies. The 

https://caselaw.findlaw.com/us-federal-circuit/1014902.html�
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transactional facts are different; again-the Dist. Court in Utah case was for alleged violation of a 

trademark; the TTAB is to cancel the trademark. This is obviously different transactional facts. 

 In order for Int’l Nutrition Co. v. Horphag’ case to be relevant the ‘cause of action’ must 

be the same. Maksimuk has only ONE cause of action : To Cancel the Registration of the 

Trademark ‘sport court’ and this legal effort is the first effort. A decision based on res judicata 

must be a re-litigation of the same issues. 

 
 
 

IV.   CONCLUSION 
 

Requesting the Hon. Court of Appeals to over-turn the TTAB Summary Judgment and 

DISTRICT COURT DISTRICT OF UTAH’s Default Judgment and apply § 14 (15 U.S.C. § 

1064) (3) Cancellation, and rule that ‘sport court’ is a generic term and cancel the trademark 

‘sport court’ from the Trademark registry. 

 

All further communications shall be directed to and served upon: 

 

 
 
James J. Maksimuk 
38325 6th St. East 
Palmdale, CA 93550 
Cell 1-323-420-6794 
Fax: 1-661-885-8300 
Email: Sales@SportTiles.Pro 
Email: Sales@Cartwheelfactory.com 
 
Dated:  January 15, 2018 

https://www.bitlaw.com/source/15usc/1064.html�
https://www.bitlaw.com/source/15usc/1064.html�
mailto:Sales@SportTiles.Pro�
mailto:Sales@Cartwheelfactory.com�
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Baxley     Mailed: June 22, 2018 
 

Cancellation No. 92066311 

James J. Maksimuk (by correction from CWF 
Flooring, Inc.) 
 

v. 

Connor Sport Court International, LLC 
 
Before Kuhlke, Bergsman and Goodman, 
Administrative Trademark Judges. 
 
By the Board:  
 

On June 13, 2017, Petitioner filed a petition to cancel Respondent’s Registration 

No. 2479328, issued August 21, 2001 (renew ed), for the mark SPORT COURT in 

typed form for “plastic interlocking floor tiles” in International Class 21, on grounds 

that the mark is generic and, if not generic, then merely descriptive. 1 Because the 

petition to cancel was filed more than five years after the issuance of the registration 

at issue, the ground that the mark is merely descriptive is unavailable. See 

Trademark Act Section 14(3), 15  U.S.C. § 1064(3). Accordingl y, we treat the petition 

to cancel as seeking cancellation solely on the ground of genericness. 

                     
1 On May 22, 2017, Mr. Maksimuk also filed a petition to cancel Respondent’s Registration 
Nos. 1100976 and 1155586. In a June 6, 2017 order, the Board stated that the May 22 filing 
was not accompanied by the required filing fee and  therefore would receive no consideration. 
  

 

UNITED STATES PATENT AND TRADEMARK OFFICE  
Trademark Trial and Appeal Board 
P.O. Box 1451 
Alexandria, VA  22313-1451 
General Contact Number: 571-272-8500 

This decision is not a 
precedent of the TTAB. 
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The following motions are pending herein: (1) Respondent’s renewed motion (filed 

November 29, 2017) for summary judgment on the ground of res judicata  based on 

previous litigation styled Connor Sport Court Int’l, LLC, v. CWF Flooring, Inc. , Case 

No. 2:17-cv-00042, filed in Unit ed States District Court fo r the District of Utah (10 

TTABVUE); 2 (2) Petitioner’s motion (filed Dece mber 10, 2017) to correct the caption 

of this proceeding (13 TTABVUE); and (3) Re spondent’s motion (filed March 2, 2018, 

18 TTABVUE) to strike Petitioner’s Febr uary 7, 2018 submission (17 TTABVUE) on 

the ground that it is an impermissible surreply in connection with the renewed 

motion for summary judgment. 

I. �� Motion to strike denied 

Trademark Rule 2.127(a) allows a nonmov ant one brief in response to a motion. 

Trademark Rule 2.127(e)(1) allows a nonmov ant until thirty days from the date of 

service of the brief in support of the motion  for summary judgment to file a brief in 

response thereto. Based on the foregoing, Petitioner was allowed until December 28, 

2017 to file one brief in response to Re spondent’s renewed motion for summary 

judgment. After the November 29, 2017 filin g of the renewed motion for summary 

judgment, the parties filed the following relevant documents herein: 

€�� 13 TTABVUE: Petitioner’s motion (filed December 10, 2017) to 
amend the caption of this proceeding; 

                     
2 Respondent filed a first motion for summary judgment on the ground of res judicata  on 
October 17, 2017 (5 TTABVUE). The Board, in an October 25, 2017 order (6 TTABVUE), 
denied that motion without prejudice because it was based on an unpleaded defense. 
Respondent then filed a motion for leave to  file an amended answer on October 30, 2017 (7 
TTABVUE), which the Board granted as co nceded in a November 28, 2017 order (9 
TTABVUE).  
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€�� 14 TTABVUE: Petitioner’s response (filed December 14, 2017) to the 
Board’s December 8, 2017 suspension order (12 TTABVUE); 

€�� 16 TTABVUE: Respondent’s combined reply brief (filed February 2, 
2018) in support of the motion fo r summary judgment and brief in 
response to the motion to amend the caption; and 

€�� 17 TTABVUE: Petitioner’s brief (file d February 7, 2018) in response 
to the renewed motion for summary judgment. 
 

In a one-page response to the Board’s December 8, 2017 suspension order (14 

TTABVUE), Petitioner, in the context of seeking action on the motion to amend the 

caption, timely argued in opposition to the motion for summary judgment, 3 but  did 

not otherwise respond to the motion.  

The Board, in a January 13, 2018 order (15 TTABVUE), indicated that it would 

consider Petitioner’s response to the suspen sion, notwithstanding the lack of proof of 

service thereof, and set time for remainin g permissible briefing of the pending 

motions. Under Rule 2.127(a), Petitioner was limited to filing a reply brief in 

connection with the motion to amend the capti on. Nonetheless, Peti tioner filed a brief 

in response to the motion for summary judgment (17 TTABVUE), instead of a reply 

brief in support of the motion to amend the caption. 

Because Petitioner’s brief in response to the motion for summary judgment was 

filed more than thirty days after the se rvice of the motion for summary judgment, 

that brief in response is untimely. Although  the brief in response does not include a 

showing that Petitioner’s failure to timely f ile it was caused by excusable neglect (see 

Fed. R. Civ. P. 6(b)(1)(b); Pioneer Inv. Servs. Co. v. Brunswick Assocs. L.P. , 507 U.S. 

                     
3 In particular, Petitioner contends that res judicata  is inapplicable because CWF Flooring 
and James J. Maksimuk are different entities. 
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380 (1993); Pumpkin, Ltd. v. Seed Corps , 43 USPQ2d 1582 (TTAB 1997)), we elect to 

exercise our discretion to consider it. Based on the foregoing, the motion to strike is 

denied. 

II. �� Motion to amend the caption  

The ESTTA cover form for the petition to  cancel identifies CWF Flooring, Inc. 

(“CWF”) as Petitioner (1 TTABVUE 1). 4 Because the text of the petition to cancel 

states that “[t]he PETITIONER is James J. Maksimuk” (1 TTAB VUE 2), Petitioner 

asks that the caption be corrected to identify Mr. Maksimuk as plaintiff. 

In opposition, Respondent contends that the proposed correction is futile because 

correcting the caption will not prevent application of the doctrine of res judicata in 

this case because Mr. Maksimuk was in pr ivity with CWF Flooring, Inc. when the 

district court entered its final judgment (16 TTABVUE 2-3). 

When the plaintiff in a Board inter partes  proceeding misidentifies itself in the 

complaint, if the plaintiff can establish to the Board’s satisfaction that this 

misidentification was merely a non-subs tantive mistake, the Board may allow 

amendment of the complaint, pursuant to Fed. R. Civ. P. 15(a), to correct the 

misidentification. See Mason Eng. & Design Corp. v. Mateson Chem. Corp. , 225 USPQ 

956, 957 n.3 (TTAB 1985) (deeming pleadings amended to recite opposer’s correct 

name); TBMP § 512.04 (June 2017).  

                     
4 Petitioner submitted a filing fee for a single petitioner in a single class. See Trademark 
Rule 2.6(a)(16)(ii).  
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Whether this proceeding is barred by the doctrine of res judicata  is not at issue in 

the motion to correct the caption of this pr oceeding. Because the text of the petition 

to cancel makes clear that Mr . Maksimuk is the intended Petitioner herein, we treat 

Petitioner’s identification of CWF Flooring, Inc. in the ESTTA cover form 5 as a clerical 

error. Petitioner’s motion to correct th e caption of this proceeding is therefore 

granted, and the caption of this proceeding is hereby amended to identify Mr. 

Maksimuk as petitioner and party plaintiff. 

III. �� Motion for summary judgment granted 

Under the doctrine of res judicata (or claim preclusion) , the entry of a final 

judgment “on the merits” of a claim (i.e., ca use of action) in a proceeding serves to 

preclude the relitigation of the same clai m in a subsequent proceeding between the 

parties or their privies, even in those ca ses where the prior judgment was the result 

of a default or consent. See Lawlor v. National Screen Service Corp., 349 U.S. 322 

(1955); Chromalloy Am. Corp. v. Kenneth Gordon, Ltd.,  736 F.2d 694, 222 USPQ 187 

(Fed. Cir. 1984); Flowers Indus., Inc. v. Interstate Brands Corp., 5 USPQ2d 1580 

(TTAB 1987). More specifically, in the circ umstances presented by the case at hand, 

“[c]laim preclusion refers to the effect of  a judgment in foreclosing litigation of a 

matter that never has been litigated, because of a determination that it should have 

been advanced in an earlier suit. Claim preclusion therefore encompasses the law of 

merger and bar.” Migra v. Warren City Sc hool Dist. Bd. of Educ. , 465 U.S. 75, 77 n.1 

                     
5 Contrary to Petitioner’s apparent belief, the Board does not enter information in ESTTA 
cover forms. The filing party enters that information. 
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(1984); Nasalok Coating Corp. v. Nylok Corp. , 522 F.2d 1320, 86 USPQ2d 1369, 1371 

(Fed. Cir. 2008).  

Regarding whether the parties in this proc eeding and the parties in the prior civil 

action are legally equivalent, we find initia lly that there is no genuine dispute that 

Respondent was the plaintiff in the earlie r civil action and that Mr. Maksimuk was 

in privity with CWF when judgment was en tered in the civil action. The basis for 

applying preclusion against him herein rests on his being the founder (16 TTABVUE 

7), “owner” (10 TTABVUE 42) and “CEO” (10 TTABVUE 46 and 56) of CWF, the 

defendant in the prior civil action. See e.g., Kraeger v. General Electric Co. , 497 F.2d 

468, 472 (2d. Cir. 1974) (president and sole shareholder of a corporation bound by the 

corporation’s defeat in an action  that he effectively controlled); Vitronics Corp. v. 

Conceptronic, Inc. , 27 USPQ2d 1046, 1049 (D.N.H. 1992) (founder and CEO of 

corporation in privity with corporation);  John W. Carson Foundation v. Toilets.com 

Inc ., 94 USPQ2d 1942, 1947 (TTAB 2010) (president  and sole owner of corporation in 

privity with corporation). 

Section 39 of the Restatement (Second) of  Judgments (1982) states the applicable 

black-letter law: “A person who is not a party of an action but who controls or 

substantially participates in the control of the presentation on behalf of a party is 

bound by the determination of issues decided as though he were a party.” See also 

18A C. Wright, A. Miller & E. Cooper, Fe d. Prac. & Proc. Juris. §4451 (April 2018 

update). The record herein indicates that  Mr. Maksimuk fully controlled CWF’s case 
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in the civil action 6 by attempting to represent CWF pro se therein in contravention of 

local rules. In view thereof, we find that th ere is no genuine dispute that privity exists 

between Mr. Maksimuk, Petitioner in this  proceeding, and CWF, the defendant in 

the prior civil action, for res judicata  purposes. Accordingly, there is no genuine 

dispute that the parties in this case an d the civil action are legal equivalents. 

                     
6 The Board notes the following procedural history in the civil action: 

€�� Following receipt of the service copy of the complaint in the civil action (10 TTABVUE 
14-33), Mr. Maksimuk, appearing pro se on behalf of CWF, sent an email on April 27, 
2017 to the magistrate judge in the United States District Court for the District of 
Utah in which CWF requested an extension of time to answer (10 TTABVUE 35-36).  

€�� Mr. Maksimuk, however, was informed in an April 27, 2017 response from the 
magistrate judge’s law clerk that any such request must be in the form of a motion 
filed on the docket by an attorney (10 TTABVUE 35).  

€�� In a June 6, 2017 notice from the district cour t, CWF and Petitioner were advised that 
CWF, as a corporation, “cannot appear except through counsel” and that Mr. 
Maksimuk was “previously notified by Magi strate Judge Paul M. Warner to that 
effect. Absent proper appearance through counsel, the court cannot deal with the 
Motion for Stay of Proceedings, forwar ded to chambers via e-mail from James 
Maksimuk on June 6, 2017.” (10 TTABVUE 38).  

€�� After CWF failed to retain an attorney to represent it in the civil action in accordance 
with the district court’s local rules and faile d to file an answer or other response to 
the complaint, the district court entered de fault judgment against CWF in an August 
10, 2017 decision (10 TTABVUE 41-44, 17 TTABVUE 14-17). In that decision, CWF 
was  

permanently enjoined from using the plasticsportcourttiles.com domain 
name in connection with the marketing or sale of flooring products and 
services, including redirecting visi tors from plasticsportcourttiles.com 
to other internet domains having websites marketing or selling flooring 
products or services ... [and] from using an internet domain name 
containing the term ‘sport court,’ ‘s ports court,’ ‘sport courts,’ or any 
variation thereof in connection with the marketing or sale of flooring 
products and services, including redire cting visitors from such a domain 
to other internet domains having websites marketing or selling flooring 
products or services.  

(10 TTABVUE 43).  
€�� Mr. Maksimuk, again appearing pro se on behalf of CWF, appealed that default 

judgment to the United States Court of A ppeals for the Tenth Circuit, but that appeal 
was dismissed on October 12, 2017, after CWF failed to retain an attorney to represent 
it in that appeal (10 TTABVUE 54). 
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Further, there is no genuine dispute of  material fact that there was a final 

judgment on the merits of a claim in the civil action. The United States District Court 

for the District of Utah entered default judg ment in the civil action after CWF refused 

to hire an attorney. In its decision enteri ng such judgment, the district court found 

that “the Sport Court marks [including Re spondent’s involved Registration No. 

2479328] are distinctive and not generic” and that CWF’s use of the domain  

plasticsportcourttiles.com infringed Respondent’s SPORT COURT marks (10 

TTABVUE 42-43). Further, the United States Court of Appeals for the Tenth Circuit 

dismissed CWF’s appeal of that default judg ment after CWF failed to hire an attorney 

to appear on its behalf. Although Petitioner  asserts in his brief in response to the 

motion for summary judgment that he intends to file a petition for writ of certiorari 

with the Supreme Court in this case (17 TT ABVUE 5), his time for so filing had lapsed 

by the time he filed the brief in response. See Sup Ct. R. 13.1 (a petition for writ of 

certiorari is timely when it is filed within 90 days after entry of a judgment by a 

United States Court of Appeals). The record herein does not indicate that any such 

petition was filed. 

We now consider whether the cancellation proceeding is based on the same set of 

transactional facts as the civil action. Where, as in this case, a party seeks to preclude 

a defendant in the first action from bringing  certain claims as plaintiff in a second 

action, the rules of defendant preclusion apply. See Nasalok Coating Corp. v. Nylok 

Corp., 522 F.3d 1320, 86 USPQ2d 1369, 1372 (Fed. Ci r. 2008). A defendant in the first 

action is precluded from bringing such claims in a subsequent proceeding only if: (1) 
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the claim or defense asserted in the second action was a compulsory counterclaim 

that the defendant failed to assert in the first action; or (2) the claim or defense 

represents what is essentially a colla teral attack on the first judgment. Id . 

Regarding the first basis for applying de fendant claim preclusion, Trademark Act 

Section 37, 15 U.S.C. § 1119, al lows a trademark infringeme nt defendant to assert a 

counterclaim to cancel the registration. However, our primary reviewing court has 

determined that a claim that a trademark re gistration is invalid is not a compulsory 

counterclaim to a claim of trademark infringement brought in a federal district 

court. 7 See id., 86 USPQ2d at 1373. 

We turn then to the second basis fo r applying claim preclusion against 

defendants—where the effect of the later acti on is to collaterally attack the judgment 

of the first action. Here, the district cour t’s default judgment in the infringement 

action included the determination that  Respondent’s “Sport Court Marks are 

distinctive and not generic.” 10 TTABVUE 41- 42. Allowing Petitioner to challenge 

the validity of the involved registration  for the mark SPORT COURT for “plastic 

interlocking floor tiles” upon which the prior judgment was based on the ground of 

genericness would allow Petitioner to collaterally attack the judgment of the first 

action.  

                     
7 By contrast, in Board opposition and canc ellation proceedings, a defense attacking the 
validity of a registration pleaded in a cancella tion action is a compulsory counterclaim if 
grounds for the counterclaim existed at the time when the answer is filed or are learned 
during the course of the proceedings. See Trademark Rules 2.106(b)(3) and 2.114(b)(3); Jive 
Software, Inc. v. Jive Commc’ns, Inc. , 125 USPQ2d 1175, 1177 (TTAB 2017). 
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Further, Section 18(2) of the Restatement (Second) of Judgments makes clear that 

a defense that could have been interposed ca nnot later be used to attack the judgment 

of the first action. Although Petitioner contends that he was denied due process 

because he was not allowed to participate in the civil action, the record clearly 

indicates that the default judgment was entered by the district court and the appeal 

was dismissed by the court of appeals as a di rect result of CWF’s refusal to hire an 

attorney despite multiple warnings from th e district court and the court of appeals. 

CWF and Mr. Maksimuk were repeatedly advised by the district court of the 

requirement that CWF hire an attorney in  the civil action ( 10 TTABVUE 35, 38, and 

42; 17 TTABVUE 14-17). Likewise, CWF and Mr. Maksimuk were repeatedly advised 

that CWF must be represented by an atto rney in CWF’s appeal before the United 

States Court of Appeals for the Tent h Circuit (10 TTABVUE 48, 51-52 and 54). See 

Tal v. Hogan , 453 F.3d 1244, 1254 (10th Cir. 2006) (“It has been our longstanding 

rule that a corporation must be represente d by an attorney to appear in federal 

court.”). Notwithstanding this repeated advi ce, CWF chose not to hire an attorney in 

the civil action and was thus not permitted to file submissions or appear in court 

therein. 

Bearing in mind that the petition to cancel was filed on June 13, 2017, after entry 

of default and prior to entry of de fault judgment in the civil action, 8 there is no 

genuine dispute that the allegations set forth in the petition to cancel existed at the 

                     
8 Filing the petition to cancel instead of purs uing the counterclaim in the civil action was 
essentially an attempt to raise that claim in a forum where Petitioner could appear without 
an attorney. 
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time of the civil action and could have b een – and should have been – raised as a 

counterclaim in the civil action. See Urock Network,  LLC v. Sulpasso, 115 USPQ2d 

1409, 1412 (TTAB 2015). In sum, there is no genuine dispute of material fact that the 

requisite elements of res judicata  have been satisfied. 

Based on the foregoing, Respondent’s mo tion for summary judgment is hereby 

granted. The petition to cancel is dismissed with prejudice. 

 



 
 

 
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

TRADEMARK TRIAL AND APPEAL BOARD  
 

 
 
 
James J. Maksimuk 
Petitioner, 
vs. 
 
Connor Sport Court International, LLC 
Respondent. 

 
 
 
PLAINTIFF �¶S PRETRIAL DISCLOSURES 
Cancellation No. 92066311 
 

 
 

The Plaintiff, James J. Maksimuk, hereby submit PRETRIAL DISCLOSURES. 

These disclosures are based upon Search Engine Result Pages (SERP) Exh�L�E�L�W�V���µA�¶���W�K�U�R�X�J�K��

Exh�L�E�L�W�V���µJ�¶ �W�K�D�W���D�U�H���L�Q�F�R�Q�W�U�R�Y�H�U�W�L�E�O�H���D�Q�G���H�P�S�L�U�L�F�D�O�O�\���S�U�R�Y�H���Z�L�W�K�R�X�W���D���G�R�X�E�W���W�K�D�W���W�K�H���W�H�U�P���µ�V�S�R�U�W��

�F�R�X�U�W�¶���L�V���J�H�Q�H�U�L�F���D�Q�G���&�$�1�1�2�7�����E�H���W�U�D�G�H�P�D�U�N�H�G���X�Q�G�H�U���W�K�H���O�D�Z�� 

 

 Exhibits A-J shows the common vernacular �D�Q�G���X�V�D�J�H���R�I���W�K�H���W�H�U�P���µ�V�S�R�U�W���F�R�X�U�W�¶ in 

standard everyday language from online public reviews, online promotions from hotels & sport 

clubs and posting to rent and sell real estate property. 

 Exh. �µ�$�¶��are online reviews on www.TripAdvisor.com �E�\���³�&�$�:�R�U�N�L�Q�J�0�R�P�´��of 

Manhattan Beach, CA, reviewer writes; �³�7�K�H���S�O�D�\���V�W�U�X�F�W�X�U�H���L�V���I�X�Q���I�R�U���D�J�H�V����-8. For the older 

kids, there is a sport-court�«�´  (emp ours) at: https://www.tripadvisor.com/ShowUserReviews-

g32678-d3574796-r145786155-AdventurePlex-Manhattan_Beach_California.html 

 

http://ttabvue.uspto.gov/ttabvue/v?pno=92066311&pty=CAN&eno=1
https://www.tripadvisor.com/ShowUserReviews-g32678-d3574796-r145786155-AdventurePlex-Manhattan_Beach_California.html
https://www.tripadvisor.com/ShowUserReviews-g32678-d3574796-r145786155-AdventurePlex-Manhattan_Beach_California.html


 

 Exh. �µ�%�¶���L�V���D�Q�R�W�K�H�U���U�H�Y�L�H�Z���R�Q��www.TripAdvisor.com �H�Q�W�L�W�O�H�G���³Hidden treasure�´���I�U�R�P���D��

person from Croatia. The reviewer writes �³�F�X�W�H���S�O�D�\�J�U�R�Xnds for youngsters and couple of 

sport-courts�  ́at:  https://www.tripadvisor.com/ShowUserReviews-g1023803-d10364888-

r426125275-Stari_Fenjeri-Pozega_Pozega_Slavonia_County_Slavonia.html (emp ours) 

 

Exh. �µ�&�¶���L�V���D�Q���R�Q�O�L�Q�H���S�U�R�P�R�W�L�R�Q���I�R�U���V�S�R�U�W���F�O�X�E���L�Q���:�D�O�Q�X�W���&�U�H�H�N����CA. The promotion is 

�H�Q�W�L�W�O�H�G���³COURT �6�3�2�5�7�6�¶���(�Y�H�Q���W�K�R�X�J�K���W�K�H���V�\�Q�W�D�[���L�V���Q�R�W���µ�V�S�R�U�W���F�R�X�U�W�¶���V�R�P�H���S�H�R�S�O�H���F�D�O�O���µ�V�S�R�U�W��

�F�R�X�U�W�V�¶���µ�F�R�X�U�W���V�S�R�U�W�V�¶���7�K�H���S�R�L�Q�W���L�V�����W�K�H���G�H�I�L�Q�L�W�L�R�Q���L�V���V�W�L�O�O���V�W�D�Q�G�D�U�G���D�Q�G���J�H�Q�H�U�L�F���H�L�W�K�H�U���Z�D�\�����D�W����

https://www.renaissanceclubsport.com/walnut-creek/court-sports 

 

 Exh. �µ�'�¶��is promotional photos for a hotel that is promoting its amenities, �³�,�Q�G�R�R�U���3�R�R�O����

�³�,�Q�G�R�R�U���:�K�L�U�O�S�R�R�O�¶���³�)�L�W�Q�H�V�V���&�H�Q�W�H�U�´���D�Q�G���³�6�S�R�U�W���&�R�X�U�W�´ (emp ours) at the Residence Inn 

Woodbridge at: http://www.marriott.com/hotels/hotel-photos/ewrbg-residence-inn-woodbridge-

edison-raritan-center/ 

 

Exh. �µ�(�¶���L�V���D���S�U�L�Q�W���V�F�U�H�H�Q���R�I��www.Zillow.com Rental Manager. For those who list 

property for rent or for sale, seller/renter will describe the subject property under �³�&�R�P�P�X�Q�L�W�\��

�)�H�D�W�X�U�H�´ One of the check boxes the option reads �³�6�S�R�U�W�V���F�R�X�U�W�´ other options include 

�³�%�D�V�N�H�W�E�D�O�O���F�R�X�U�W�´���D�Q�G���7�H�Q�Q�L�V���F�R�X�U�W�´�����H�P�S���R�X�U�V�� Petitioner is unable to provide link because it�¶s 

secure website. 

 

https://www.tripadvisor.com/ShowUserReviews-g1023803-d10364888-r426125275-Stari_Fenjeri-Pozega_Pozega_Slavonia_County_Slavonia.html
https://www.tripadvisor.com/ShowUserReviews-g1023803-d10364888-r426125275-Stari_Fenjeri-Pozega_Pozega_Slavonia_County_Slavonia.html
https://www.renaissanceclubsport.com/walnut-creek/court-sports
http://www.marriott.com/hotels/hotel-photos/ewrbg-residence-inn-woodbridge-edison-raritan-center/
http://www.marriott.com/hotels/hotel-photos/ewrbg-residence-inn-woodbridge-edison-raritan-center/


Exh. �µ�)�¶���L�V���D���W�U�D�Y�H�O���U�H�Y�L�H�Z���E�\���µ�&�U�X�L�V�H���7�U�D�Y�H�O�¶���G�D�W�H�G���6�H�S�W�����2�F�W���������������I�R�X�Q�G���R�Q��

www.books.google.com, it states, �³�«�Z�K�H�U�H���D��sport court is used for volleyball and basketball. 

�2�W�K�H�U���G�H�F�N���J�D�P�H�V���L�Q�F�O�X�G�H���V�K�X�I�I�O�H�E�R�D�U�G���D�Q�G���W�D�E�O�H���W�H�Q�Q�L�V���´ (emp ours) at: 

https://books.google.com/books?id=tTEDAAAAMBAJ&pg=PA15&dq=sports+court+at+Renais

sance+cruise+travel&hl=en&sa=X&ved=0ahUKEwjD7emTwKHaAhXIhVQKHWnVBNQQ6A

EILzAB#v=onepage&q=sports%20court&f=false   

 

Exh. �µ�*�¶���L�V���R�Q�O�L�Q�H���S�R�V�W�L�Q�J���R�Q��www.Zillow.com for a house for sale. The promotion states 

�³Sports court, 1800 sq ft barn facility with six stalls,��� ́at: https://www.zillow.com/homes/1750-

Renaissance-Ct,-San-Martin,-CA-95046_rb/ (emp ours) 

 

 Exh. �µ�+�¶���L�V���D�Q���D�S�D�U�W�P�H�Q�W���I�R�U���U�H�Q�W���O�L�V�W�L�Q�J���R�Q��www.apartmentguide.com which writes that a 

�µ�6�S�R�U�W�V���&�R�X�U�W�V�¶ are an included amenity at: 

https://www.apartmentguide.com/apartments/California/Mission-Viejo/eaves-Mission-

Viejo/88257/ (emp ours) 

 

 Exh. �¶�,�¶���L�V���D���U�H�Q�W�D�O���O�L�V�W�L�Q�J���R�Q��minneapolis.craigslist.org �W�K�D�W���D�G�Y�H�U�W�L�V�H�V���D���µ�6�S�R�U�W���F�R�X�U�W�¶ as 

one of the features of this property at: https://minneapolis.craigslist.org/hnp/apa/d/sport-court-

breakfast-bar/6552081593.html (emp ours) 

 

 �,�Q���I�D�F�W���L�I���Z�H���V�H�D�U�F�K���W�K�H���H�[�D�F�W���S�K�U�D�V�H���µ�V�S�R�U�W���F�R�X�U�W�¶���L�Q��www.Craigslist.org via Google 

Advanced Search like this: Enter "sport court" site:craigslist.org�³���L�Q���W�K�H��ww.Google.com search 

field and you come up with 1,440 results �I�R�U���µ�V�S�R�U�W���F�R�X�U�W�¶��Exh. �µ�-�¶ at: 

https://books.google.com/books?id=tTEDAAAAMBAJ&pg=PA15&dq=sports+court+at+Renaissance+cruise+travel&hl=en&sa=X&ved=0ahUKEwjD7emTwKHaAhXIhVQKHWnVBNQQ6AEILzAB#v=onepage&q=sports%20court&f=false
https://books.google.com/books?id=tTEDAAAAMBAJ&pg=PA15&dq=sports+court+at+Renaissance+cruise+travel&hl=en&sa=X&ved=0ahUKEwjD7emTwKHaAhXIhVQKHWnVBNQQ6AEILzAB#v=onepage&q=sports%20court&f=false
https://books.google.com/books?id=tTEDAAAAMBAJ&pg=PA15&dq=sports+court+at+Renaissance+cruise+travel&hl=en&sa=X&ved=0ahUKEwjD7emTwKHaAhXIhVQKHWnVBNQQ6AEILzAB#v=onepage&q=sports%20court&f=false
http://www.zillow.com/
https://www.zillow.com/homes/1750-Renaissance-Ct,-San-Martin,-CA-95046_rb/
https://www.zillow.com/homes/1750-Renaissance-Ct,-San-Martin,-CA-95046_rb/
https://www.apartmentguide.com/apartments/California/Mission-Viejo/eaves-Mission-Viejo/88257/
https://www.apartmentguide.com/apartments/California/Mission-Viejo/eaves-Mission-Viejo/88257/
https://minneapolis.craigslist.org/hnp/apa/d/sport-court-breakfast-bar/6552081593.html
https://minneapolis.craigslist.org/hnp/apa/d/sport-court-breakfast-bar/6552081593.html


https://www.google.com/search?q=%22sport+court%22+site:craigslist.org&num=100&lr=&as_

qdr=all&ei=U7_FWu6oCOHgjwS0vZ_oDg&start=0&sa=N&biw=1440&bih=769 

 Please note that the 69 pages of Exh. �µJ�¶ was unable to upload via Electronic System for 

Trademark Trials and Appeals. This can be viewed at: http://sporttiles.pro/Exh.J.pdf 

These Exh�L�E�L�W�V���S�U�R�Y�H���W�K�D�W���W�K�H���W�H�U�P���µ�V�S�R�U�W���F�R�X�U�W�¶���L�V���J�H�Q�H�U�L�F���D�Q�G���G�R�H�V���1�2�7���Z�D�U�U�D�Q�W���D��

trademark registration. 

 
 

Requesting the Hon. TTAB to cancel the subject trademark registration and adjudication 

the case until finality. 

All further communications shall be directed to and served upon: 

 
 
 

 
James J. Maksimuk 
38325 6th St. East 
Palmdale, CA 93550 
Tel. 1-661-273-8700 
Tel. 1-661-273-8701 
Cell 1-323-420-6794 
Fax: 1-661-885-8300 
Email: Sales@SportTiles.Pro 
Email: Sales@Cartwheelfactory.com 
 
Dated:  April 06, 2018 
 

 

 

https://www.google.com/search?q=%22sport+court%22+site:craigslist.org&num=100&lr=&as_qdr=all&ei=U7_FWu6oCOHgjwS0vZ_oDg&start=0&sa=N&biw=1440&bih=769
https://www.google.com/search?q=%22sport+court%22+site:craigslist.org&num=100&lr=&as_qdr=all&ei=U7_FWu6oCOHgjwS0vZ_oDg&start=0&sa=N&biw=1440&bih=769
http://sporttiles.pro/ExhJ.pdf
mailto:Sales@SportTiles.Pro
mailto:Sales@Cartwheelfactory.com




















 
CERTIFICATE OF SERVICE 

 
 

The undersigned JAMES J. MAKSIMUK, PLAINTIFF herby certifies that a true and correct 
copy of the foregoing PRETRIAL DISCLOSURES,  Petition for Cancellation No. 
92066311was served upon the following party by the methods indicated below: 

 
Atty. Ian Wang 
THORPE NORTH & WESTERN 
The Walker Center Office 
175 S. Main Street, Suite 900 
Salt Lake City, Utah 84111 
 
 
FedEx: Tracking Number: 780402954818 
 
E-mail: Alexandra.Thomas@tnw.com, Ian.Wang@tnw.com 
 
 
Dated this 5th day of April 2018. 
 

 

James Maksimuk 
38325 6th St. East 
Palmdale, CA 93550 
Tel. 1-661-273-8700 
Tel. 1-661-273-8701 
Cell 1-323-420-6794 
Fax: 1-661-885-8300 
Email: Sales@SportTiles.Pro 
Email: Sales@Cartwheelfactory.com 

https://www.fedex.com/apps/fedextrack/?tracknumbers=780402954818
mailto:Sales@SportTiles.Pro
mailto:Sales@Cartwheelfactory.com




for the g&ods or services is not regfst rable-on- either t he Principal or the Supplemental Register under 

any circumstances. See TMEP §§1209.0l(c)-(c)(jii) ." of acquired distinctiveness under " 

15 u.s.c. §1052(f)." 

Clearly, the word 'sport court' is generic without distinctiveness. Applicant failed to add a 

'phrase identWrer" to give there trade mark distirirtiun/the apprfrarif fa>ffedi to appty disfirirtiveriess to rts 

interlocking sport court tile business. If hypothetically, the Applicant adds the word "Conner" to the 

trademark 'sport court' to make "Conner Sport Court' then this added 'phrase identifier' may eliminate 

t he genericness and add distinction an d m ay give t rademar k p rotection t o t he phrase "·Conner -Sport 

Court." 

'furthermore, ""l f the regist ered mark 'becomes t he generic name for 'less t han a'll of the goods. or 

services for which it is registered, a petition to cancel the registration for only those goods or services 

may be filed . A registered mark shall not be deemed to be the generic name of goods or services solely 

because such mark is also used as a name of or to identify a unique product or service. The prtmary 

significance of the registered mark to the relevant public rather than purchaser motivation shall be the 

test for determining whether the registered mark has become the generic name of goods or services on 

or in connection with-which it has been used.," 15 U .S.C. § 1064 [Trademark Act § 14] 

For the foregoing reasons, the OPPOSER respectfully requests the USPTO-Trademark Trial and 

Appeal Board cancel I invalidate and permanently remove the trademark 'sport court' from the 

_' �~� · c •ioned reasons. 

v �L�~�X�~ �d� On May 02, 2017 

Palmdale, CA 93550 
Tel. 1-661-273-8700 
Cell 1-323-420-6794 
Fax 1-661-885-8300 

Marked set by jamesm





for the goods or services is not registrable on either the Principal or the Supplemental Register under 

any circumstances. See TMEP §§1209.01(c)�t(c)(iii)�X�_ of acquired distinctiveness under �  ̂

�í�ñ���h�X�^�X���X���‘�í�ì�ñ�î�~�(�•�X�_ 

���o�����Œ�o�Ç�U���š�Z�����Á�}�Œ�����Z�•�‰�}�Œ�š�����}�µ�Œ�š�[���]�•���P���v���Œ�]�����Á�]�š�Z�}�µ�š�����]�•�š�]�v���š�]�À���v���•�•�X��Applicant failed to add a 

�Z�‰�Z�Œ���•�����]�����v�š�]�(�]���Œ�[���š�}���P�]�À�����š�Z���Œ�����š�Œ���������u���Œ�l�����]�•�š�]�v���š�]�}�v�l�š�Z�������‰�‰�o�]�����v�š���(���]�o�������š�}�����‰�‰�o�Ç�����]�•�š�]�v���š�]�À���v���•�•���š�}���]�šs 

interlocking sport court tile business. If hypothetically, the Applicant adds th�����Á�}�Œ�����^���}�v�v���Œ�_���š�}���š�Z����

�š�Œ�������u���Œ�l���Z�•�‰�}�Œ�š�����}�µ�Œ�š�[���š�}���u���l�����^���}�v�v���Œ���^�‰�}�Œ�š�����}�µ�Œ�š�[���š�Z���v���š�Z�]�•���������������Z�‰�Z�Œ���•�����]�����v�š�]�(�]���Œ�[��may eliminate 

the genericness and add distinction and may �P�]�À�����š�Œ�������u���Œ�l���‰�Œ�}�š�����š�]�}�v���š�}���š�Z�����‰�Z�Œ���•�����^���}�v�v���Œ���^�‰�}�Œ�š��

���}�µ�Œ�š�X�_ 

  Furthermore, � Îf the registered mark becomes the generic name for less than all of the goods or 

services for which it is registered, a petition to cancel the registration for only those goods or services 

may be filed.  A registered mark shall not be deemed to be the generic name of goods or services solely 

because such mark is also used as a name of or to identify a unique product or service. The primary 

significance of the registered mark to the relevant public rather than purchaser motivation shall be the 

test for determining whether the registered mark has become the generic name of goods or services on 

or in connection with which it has been used.�U�_ 15 U.S.C. § 1064 [Trademark Act § 14] 

For the foregoing reasons, the �W���d�/�d�/�K�E���Z respectfully requests the USPTO-Trademark Trial and 

Appeal Board �����v�����o���l���]�v�À���o�]�����š�������v�����‰���Œ�u���v���v�š�o�Ç���Œ���u�}�À�����š�Z�����š�Œ�������u���Œ�l���Z�•�‰�}�Œ�š�����}�µ�Œ�š�[���(�Œ�}�u���š�Z����

REGISTRY for the above mentioned reasons. 

Respectfully Submitted On �:�µ�v�� �í�ï, 2017 

James J. Maksimuk  
38325 6th St. East   
Palmdale, CA 93550  
Tel. 1-661-273-8700  
Cell 1-323-420-6794 
Fax 1-661-885-8300 
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Peter M. de Jonge, Utah Bar No. 7185  
Jed H. Hansen, Utah Bar No. 10679 
Jillaine Chaston, Utah Bar No. 16013 
THORPE NORTH & WESTERN, L.L.P. 
175 South Main Street, Suite 900  
Salt Lake City, Utah 84111 
Telephone: (801) 566-6633 
Facsimile:  (801) 566-0750 
 
Attorneys for Plaintiff,  
Connor Sport Court International, LLC 
 

 
 

IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF UTAH, CENTRAL DIVISION 

 
 
CONNOR SPORT COURT 
INTERNATIONAL, LLC, a Delaware limited 
liability company, 
 
 Plaintiff, 
 
vs. 
 
CWF FLOORING, INC., d/b/a 
plasticsportcourttiles.com, d/b/a sporttiles.pro, 
a California corporation, 
 
 Defendant. 
 

 
Case No.  2:17-cv-00042-PMW 
 
 

COMPLAINT 
WITH JURY DEMAND  

 
 
 
Magistrate Judge Paul M. Warner  

 

Plaintiff Connor Sport Court International, LLC (“Sport Court” or “Plaintiff”) by 

and through its counsel, hereby files this Complaint with Jury Demand against Defendant 

CWF Flooring, Inc., d/b/a plasticsportcourtitles.com, d/b/a sporttiles.pro (“CWF” or 

“Defendant”) and alleges as follows: 
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THE PARTIES 

1. Plaintiff Connor Sport Court International, LLC is a Delaware limited 

liability company with its principal place of business in Salt Lake City, Utah. 

2. Upon information and belief, Defendant CWF Flooring, Inc. is a 

California corporation with its principal place of business in Palmdale, California. 

JURISDICTION AND VENUE 

3. Sport Court brings this action pursuant to Lanham Trademark Act, Title 

15, United States Code § 1051, et seq., Utah Code Ann. §§ 13-11a-3, 13-5a-102, 103, 70-

3a-403 and Utah common law. 

4. This Court has subject matter jurisdiction over this action pursuant to 28 

U.S.C. §§ 1331, 1367, 1338 and 15 U.S.C. §§ 1114 and 1125. 

5. This Court has supplemental jurisdiction pursuant to 28 U.S.C. § 1367 

over claims arising under state law or common law because those claims are so related to 

the federal trademark claims that they form part of the same case or controversy. 

6. Upon information and belief, venue is proper in this judicial district 

pursuant to 28 U.S.C. § 1391. 

7. Upon information and belief, this Court has personal specific jurisdiction 

over Defendant as it has purposefully directed its activities toward state of Utah, causing 

harm suffered in the state of Utah, and this action is based upon activities that arise out of 

or relate to those contacts. 

GENERAL ALLEGATIONS 

SPORT COURT’S TRADEMARKS  

8. Sport Court is the owner of U.S. Trademark Reg. No. 1,100,976 for 
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SPORT COURT for use in connection with “recreational patio installation services.”  See 

Exhibit A. 

9. Sport Court is also the owner of U.S. Trademark Reg. No. 1,155,586 for 

SPORT COURT for use in connection with “sports equipment-namely, backboards, nets, 

racquets, balls, and ball rebounders.”  See Exhibit A. 

10. Sport Court is also the owner of U.S. Trademark Reg. No. 1,727,818 for 

SPORT COURT for use in connection with “recreational and athletic play surfaces and 

related equipment for said surfaces; namely, nets, basketball backboards and lighting 

fixtures sold as a unit.”  See Exhibit A. 

11. Sport Court is also the owner of U.S. Trademark Reg. No. 1,177,220 for 

SPORT COURT for use in connection with “sports equipment-namely, backboards, nets, 

racquets, balls, ball rebounders” and “recreational patio installation services.”  See 

Exhibit A. 

12. Sport Court is also the owner of U.S. Trademark Reg. No. 2,479,328 for 

SPORT COURT for use in connection with “plastic interlocking floor tiles.”  See Exhibit 

A. 

13. Sport Court has used its SPORT COURT mark in commerce since at least 

April of 1975 and enjoys substantial federal and common law trademark rights in the 

SPORT COURT mark.  These rights are collectively referred to herein as the “Sport 

Court Trademarks.” 

14. As a result of Sport Court’s long and extensive use of the Sport Court 

Trademarks, the marks have become well known and highly respected in the flooring 

industry. 
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15. Sport Court’s goods and services have been widely advertised and 

extensively promoted under the Sport Court Trademarks and the Sport Court Trademarks 

have acquired significant goodwill and are assets of enormous value. 

16. Upon information and belief, through Sport Court’s promotion and 

advertising under the Sport Court Trademarks, the public has come to recognize Sport 

Court’s goods and services sold and marketed under the Sport Court Trademarks as 

solely emanating from Sport Court.  

17. Upon information and belief, as a result of Sport Court’s extensive and 

longstanding use of the Sport Court Trademarks, the marks have become famous. 

DEFENDANT’S MISCONDUCT 

18. Upon information and belief, Defendant markets and sells flooring 

surfaces for residential and commercial purposes, and as a result Defendant is a direct 

competitor with Sport Court in the athletic flooring industry. 

19. Upon information and belief, Defendant owns and maintains the website 

located at www.plasticsportcourttiles.com (“Defendant’s Domain Name”). 

20. Upon information and belief, Defendant uses SPORT COURT in 

Defendant’s Domain Name. 

21. Upon information and belief, Defendant’s Website uses SPORT COURT 

and/or confusingly similar terms within the hidden code of the website with the intent to 

influence the results of Internet search engine queries for “SPORT COURT.” 

22. Upon information and belief, Defendant has constructive notice that Sport 

Court owns federal trademark registrations for SPORT COURT and that Sport Court 

owns trademark rights in the Sport Court Trademarks. 
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23. Upon information and belief, Defendant has actual notice that Sport Court 

owns federal trademark registrations for SPORT COURT and that Sport Court owns 

trademark rights in the Sport Court Trademarks. 

24. Upon information and belief, Defendant infringes the Sport Court 

Trademarks through its use of the mark and confusingly similar marks in connection with 

athletic flooring goods and services. 

25. Defendant’s actions are likely to cause consumer confusion as to the 

source of its goods and services and cause a false association between Defendant and 

Sport Court.   

26. Upon information and belief, Defendant’s actions have resulted in, and 

will continue to result in, substantial and irreparable harm to Sport Court and to 

consumers.   

27. Upon information and belief, Defendant intended to and did trade on the 

substantial goodwill associated with the Sport Court Trademarks, and has intentionally 

misled the public into assuming a connection between Sport Court and Defendant. 

28. Upon information and belief, Defendant’s actions constitute a knowing 

and willful false designation of origin of Defendant’s goods and services. 

29. Upon information and belief, Defendant’s actions have caused and will 

continue to cause irreparable injury to Sport Court. 

CAUSES OF ACTION 

COUNT I 
INFRINGEMENT OF FEDERALLY REGISTERED TRADEMARKS  

15 U.S.C. § 1114 
 

30. Sport Court realleges and incorporates by reference all the foregoing 
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paragraphs. 

31. Sport Court owns valid U.S. trademark registrations for the SPORT 

COURT mark. 

32. Defendant’s acts are likely to cause confusion, to cause mistake, or to 

deceive and are trademark infringement pursuant to 15 U.S.C. § 1114. 

33. Upon information and belief, Defendant’s infringement of the Sport Court 

Trademarks has caused and continues to cause damage and irreparable injury to the value 

and goodwill of the Sport Court Trademarks as well as damage and cause irreparable 

injury to Sport Court’s goodwill, business, and reputation.   

34. Upon information and belief, Defendant’s actions are deliberate, willful, 

fraudulent, and constitute a knowing infringement of the Sport Court Trademarks.  

35. Sport Court is entitled to injunctive relief under 15 U.S.C. § 1114. 

36. Sport Court is entitled to damages and to recover Defendant’s profits, in 

an amount to be proven at trial, pursuant to 15 U.S.C. § 1117(a). 

37. Sport Court is entitled to recover treble damages pursuant to 15 U.S.C. § 

1117(b). 

38. Sport Court is entitled to an award of costs and attorneys’ fees pursuant to 

15 U.S.C. § 1117(a). 

COUNT II 
FEDERAL FALSE DESIGNATION OF ORIGIN AND UNFAIR COMPETITION  

15 U.S.C. § 1125(a) 
 
39. Sport Court realleges and incorporates by reference all of the foregoing 

paragraphs. 

40. Sport Court owns the Sport Court Trademarks. 
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41. Defendant’s actions are likely to cause confusion, or to cause mistake, or 

to deceive as to the affiliation, connection, or association of Defendant with Sport Court, 

or as to the origin, sponsorship, or approval of Defendant’s goods, services, or 

commercial activities. 

42. Defendant’s conduct constitutes false designation of origin and unfair 

competition pursuant to 15 U.S.C. § 1125(a). 

43. Upon information and belief, Sport Court has been and will continue to be 

damaged by Defendant’s actions. 

44. Upon information and belief, Sport Court has suffered actual damages and 

lost profits caused by Defendant’s infringement of the Sport Court Trademarks, in an 

amount to be proven at trial.  Additionally, the harm to Sport Court from Defendant’s 

actions is not fully compensable by money damages.  Sport Court has suffered and 

continues to suffer, irreparable harm that has no adequate remedy at law and that will 

continue unless the infringement committed by Defendant is permanently enjoined. 

45. Upon information and belief, Defendant knew of Sport Court’s trademark 

rights and willfully infringed the Sport Court Trademarks and Defendant’s actions are 

willful, intentional and/or deliberate. 

46. Sport Court is entitled to injunctive relief and monetary damages against 

Defendant pursuant to 15 U.S.C. § 1117. 

47. Sport Court is entitled to an award of treble damages pursuant to 15 

U.S.C. § 1117. 

48. Sport Court is entitled to an award of attorneys’ fees pursuant to 15 U.S.C. 

§ 1117. 
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COUNT III 
UTAH DECEPTIVE TRADE PRACTICES  

Utah Code Ann. § 13-11a-3 
 

49. Sport Court realleges and incorporates by reference all of the foregoing 

paragraphs. 

50. Upon information and belief, Defendant has passed off Defendant’s goods 

and/or services as those of Sport Court. 

51. On information and belief, Defendant has knowingly made false 

representations as to source, sponsorship, approval, or certification of Defendant’s goods 

and/or services by use of the Sport Court Trademarks, and did so having knowledge of 

the Sport Court Trademarks. 

52. Defendant’s conduct is likely to cause confusion or misunderstanding as to 

affiliation, connection, or association between Defendant and Sport Court. 

53. Defendant’s conduct constitutes a violation of the Utah Deceptive Trade 

Practices Act, Utah Code Ann. § 13-11a-3. 

54. Sport Court is entitled to recover damages for Defendant’s conduct 

pursuant to Utah Code Ann. § 13-11a-4. 

55. Sport Court is entitled to recover attorneys’ fees pursuant to Utah Code 

Ann. § 13-11a-4. 

56. Sport Court is entitled to enjoin Defendant from further use of its marks 

pursuant to Utah Code Ann. § 13-11a-4. 

COUNT IV 
UTAH UNFAIR COMPETITION  

Utah Code Ann. § 13-5a-101 et seq. 
 

57. Sport Court realleges and incorporates by reference all of the foregoing 
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paragraphs. 

58. Upon information and belief, Defendant has willfully, intentionally, and/or 

recklessly infringed the Sport Court Trademarks. 

59. Defendant’s infringement of the Sport Court Trademarks is unlawful. 

60. Upon information and belief, Defendant’s infringement of the Sport Court 

Trademarks leads to a material diminution in value of the Sport Court Trademarks. 

61. Accordingly, Defendant’s actions constitute unfair competition in 

violation of the Utah Unfair Competition Act, Utah Code Ann. § 13-5a-101 et seq. 

62. Sport Court has suffered actual damages, including lost profits, as a result 

of Defendant’s unfair business practices in an amount to be proven at trial.  Additionally, 

the harm to Sport Court arising from these acts is not fully compensable by money 

damages.  Sport Court has suffered, and continues to suffer, irreparable harm that has no 

adequate remedy at law and that will continue unless the unfair competition committed 

by Defendant is permanently enjoined. 

63. Sport Court is entitled to damages in an amount to be proven at trial 

pursuant to Utah Code Ann. § 13-5a-103. 

64. Sport Court is entitled to punitive damages in an amount to be proven at 

trial pursuant to Utah Code Ann. § 13-5a-103. 

65. Sport Court is entitled to costs and attorneys’ fees Pursuant to Utah Code 

Ann. § 13-5a-103. 

COUNT V 
FEDERAL TRADEMARK DILUTION  

15 U.S.C. § 1125(c) 
 

66. Sport Court realleges and incorporates by reference all of the foregoing 
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paragraphs. 

67. Sport Court’s Sport Court Trademarks are famous and distinctive and are 

entitled to protection against dilution pursuant to 15 U.S.C. § 1125(c). 

68. Defendant’s use of Sport Court’s Sport Court Trademarks and/or marks 

that are confusingly similar is likely to cause dilution by blurring or dilution by 

tarnishment, pursuant to 15 U.S.C. § 1125(c). 

69. Upon information and belief, Sport Court has been and will continue to be 

damaged by Defendant’s use of Sport Court’s Sport Court Trademarks and/or marks that 

are confusingly similar. 

70. Upon information and belief, Defendant’s actions are willful, intentional 

and/or deliberate. 

71. Sport Court is entitled to injunctive relief pursuant to 15 U.S.C. § 1117. 

72. Sport Court is entitled to an award of treble damages and an award of 

attorneys’ fees pursuant to 15 U.S.C. § 1117. 

COUNT VI 
UTAH TRADEMARK DILUTION  
Utah Code Ann. § 70-3a-403 

 
73. Sport Court realleges and incorporates by reference all of the foregoing 

paragraphs. 

74. Plaintiff’s Sport Court Trademarks are famous and distinctive in Utah and 

are entitled to protection against dilution. 

75. Defendant’s use of SPORT COURT and/or confusingly similar terms 

commenced after the Sport Court Trademarks became famous. 
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76. By using the SPORT COURT mark and/or confusingly similar terms in 

connection with its own goods and services, Defendant has created a likelihood of 

consumer confusion, has lessened the capacity of Sport Court’s famous marks to identify 

and distinguish Sport Court’s goods and services, and has consequently diluted the 

distinctive quality of the Sport Court Trademarks in violation of Utah Code Ann. § 70-

3a-403.  

77. Upon information and belief, Sport Court has been and will continue to be 

damaged by Defendant’s use of the SPORT COURT mark and/or confusingly similar 

terms. 

78. Because, upon information and belief, Defendant’s actions were willful, 

intentional and/or deliberate, Sport Court is entitled to an award of damages and 

disgorgement of profits, pursuant to Utah Code Ann. §§ 70-3a-403, 404. 

79. Sport Court is entitled to injunctive relief pursuant to Utah Code Ann. § 

70-3a-404. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests that the Court enter a judgment in 

Sport Court’s favor as follows: 

A. That the Court enter judgment declaring that Defendant’s actions infringe 

Plaintiff’s registered SPORT COURT trademarks in violation of 15 U.S.C. § 1114; 

B. That the Court enter judgment declaring that Defendant’s actions infringe 

Plaintiff’s common law trademark rights in the Sport Court Trademarks in violation of 

the Lanham Act, 15 U.S.C. § 1125; 

C. That the Court enter judgment declaring that Defendant’s actions constitute unfair 
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competition and false designation of origin in violation of 15 U.S.C. § 1125; 

D. That the Court enter judgment that Defendant is liable for deceptive trade 

practices under Utah Code Ann. § 13-11a-3; 

E. That the Court enter judgment declaring that Defendant’s conduct constitutes 

unfair competition in violation of Utah Code Ann. §13-5a-101 et seq.; 

F. That the Court enter judgment that Defendant has diluted the famous Sport Court 

Trademarks in violation of 15 U.S.C. § 1125; 

G. That the Court enter judgment that Defendant has diluted the Sport Court 

Trademarks in violation of Utah Code Ann. § 70-2a-403; 

H. That the Court preliminarily and permanently enjoin Defendant from using the 

terms “multi-sport court,” “multi-sports court,” “sport court,” “sports court,” “sport 

courts”, or any term that infringes the Sport Court Trademarks, unfairly competes with 

Sport Court, or dilutes the Sport Court Trademarks; 

I. That the Court require Defendant to pay monetary damages to Sport Court in an 

amount to be proven at trial; 

J. That the Court require Defendant to transfer Defendant’s Domain Name, 

plasticsportcourttiles.com, to Sport Court; 

K. That the Court require Defendant to sanitize Defendant’s Website, removing any 

and all infringement of the Sport Court Trademarks from the visible text and hidden code 

of the website; 

L. That the Court require Defendant to pay prejudgment and post-judgment interest 

until such awards are paid; 

M. That the Court require Defendant to pay treble damages in an amount to be 
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proven at trial; 

N. That the Court award Sport Court punitive damages; 

O. That the Court require Defendant to pay Sport Court’s costs and attorneys’ fees 

incurred in this action; 

P. That Sport Court have such other and further relief as shall seem just and proper 

to the Court. 

DEMAND FOR JURY TRIAL 

 Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Sport Court 

hereby demands a jury trial on all claims and issues so triable. 

 

DATED:  January 17, 2017    
 

THORPE NORTH &  WESTERN, LLP 
 
      /s/ Peter M. de Jonge   

     Peter M. de Jonge 
     Jed H. Hansen 
     Jillaine Chaston 
      

Attorneys for Plaintiff,  
Connor Sport Court International, LLC  
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AUGUST 4, 2017                           SALT LAKE CITY, UTAH

P R O C E E D I N G S

* * *

THE COURT:  Good afternoon.  And let's turn again t o 

Connor Sport Court International vs. CWF Flooring, 17-C-42, 

here today on a continued motion for default.  And those who 

are making appearances, if you will be good enough to make a 

record for us, tell us who you are and whom you rep resent.  

MR. WANG:  Thank you, Your Honor.  Ian Wang on 

behalf of the plaintiff.  

THE COURT:  I can't hear you.  

MR. WANG:  Ian Wang on behalf of the plaintiff 

Connor Sport Court international.  

THE COURT:  Okay.  Is there a attorney here to 

represent the defendant?  

MR. MAKSIMUK:  Good afternoon, Your Honor.  I'm 

James Maksimuk, the president of CWF Flooring.  

THE COURT:  Yeah.  You're welcome to observe, but 

you're not going to be able to participate.  

MR. MAKSIMUK:  Okay.  I question the jurisdiction o f 

this Court.  

THE COURT:  I won't listen to you, and I'll tell yo u 

why.  I'll tell you why.  

MR. MAKSIMUK:  Please -- 

THE COURT:  Three times you have been told that an 
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entity can't represent itself.  

MR. MAKSIMUK:  Okay.  

THE COURT:  You're not a lawyer.  Our local rule 

requires a lawyer to represent the entity.  

MR. MAKSIMUK:  Uh-huh.  

THE COURT:  That hasn't been done.  You've been tol d 

three times; by the Magistrate, by the Court and by  the 

Court.  The Court in a letter and the Court here in  open 

court.  

MR. MAKSIMUK:  Okay.  Yes.  

THE COURT:  We gave you over a month to get some 

help.  

MR. MAKSIMUK:  Correct.  I understand that.  

THE COURT:  And that's fine.  So sit down, and you 

may observe, but you're not going to participate.

MR. MAKSIMUK:  Well, Your Honor, I question the 

venue.  

THE COURT:  Sit down.  

MR. MAKSIMUK:  I question the venue.  

THE COURT:  Sit down.  

MR. MAKSIMUK:  I ask permission to talk, Your 

Honor.  

THE COURT:  Sit down.  We'll consider that, but I'm  

going to listen to the motion first.  

MR. MAKSIMUK:  I won't sit down.  I'd like to -- 
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attorney because a company cannot appear pro se.  T hat's the 

local rule.  

MR. MAKSIMUK:  Okay.  

THE COURT:  I'm bound by the rule.  You're bound by  

the rule.  

MR. MAKSIMUK:  Yes, Your Honor, but citing U.S. Cod e 

1391 regarding venue, a civil action may be brought  in a 

judicial district where any defendant resides.  I a sk the 

Honorable Court to respect that decision -- that ru le, 

rather.  

THE COURT:  I ask -- 

MR. MAKSIMUK:  I have no business here.  

THE COURT:  -- you to respect the local rule.  

MR. MAKSIMUK:  Yes.  Well, it serves the -- 

THE COURT:  Where is your attorney?  

MR. MAKSIMUK:  -- interests of justice.  My 

witnesses are there.  I flew -- 

THE COURT:  No.  Where is your attorney?  

MR. MAKSIMUK:  -- from California to here twice.  

THE COURT:  Where is your attorney?  

MR. MAKSIMUK:  I question the venue, Your Honor.  I  

don't belong here.  

THE COURT:  No.  No.  

MR. MAKSIMUK:  I do not have an attorney.

THE COURT:  Where is your attorney?  
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THE COURT: Sit down.  

MR. MAKSIMUK:  Your Honor, I'd like to cite Supreme  

Court ruling -- 

THE COURT:  Sit down.  I don't want to have to have  

the marshal have you sit down.  

MR. MAKSIMUK:  -- Quarrier vs. Peabody, Supreme 

Court ruling.  And I quote:  The appearance by a co rporation 

in a plea to the jurisdiction of a Court should not  be in 

person or by attorney but may be by the president.  

I am making my presence now, and I -- in the 

interests of justice, Your Honor, and make the play ing field 

even, I would like to challenge the venue.  I have no 

business in the State of Utah, Your Honor.  I do no t do 

business here.  I have never sold a Sport Court til e in the 

State of Utah.  I don't do business here.  I only d o business 

in the state of California.  And for that reason --  and my 

witnesses are in the state of California.  And I wa nt this 

Court to even the playing field, the playing field,  to serve 

the interests of justice, to move to the state of C alifornia.  

Attorney Wang is licensed in the state of 

California.  And I know -- I suspect that his law f irm was 

perhaps suspecting that I would make a motion or re quest to 

move to the state of California.  The plaintiff is ready to 

move to California.  That's why the law firm chose him, 

because he's licensed in the state of California.
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IN THE UNITED STATES PA TENT AND TRADEMARK OFFICE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of: 
Trademark Registration No. 2,479,328 
For the Mark: SPORT COURT 
Date Registered: August 21, 2001 

 
 
CWF Flooring, Inc. 
  
               Petitioner, 
 
          v.  
 
Connor Sport Court International, LLC 
 
               Respondent. 
 

 
 

CONNOR SPORT COURT 
INTERNATIONAL, LLC’S MOTION FOR 
SUMMARY JUDGMENT BASED ON RES 

JUDICATA 
 
 

Cancellation No. 92066311 

 
In accordance with Trademark Trial and Appeal Board1 Manual of Procedure (“TBMP”) 

§ 528 and Federal Rule of Civil Procedure 56, Respondent Connor Sport Court International, 

LLC (“CSCI”), through undersigned counsel, respectfully move for judgment finding that 

Petitioner CWF Flooring, Inc.’s (“CWF”) claims to cancel United States Trademark Registration 

No. 2,479,328 (“’328 Registration”) are barred by res judicata. 

INTRODUCTION 

The Board should grant summary judgment in favor of CSCI because there is no genuine 

dispute that the bases for CWF’s petition to cancel the ’328 Registration—i.e., the subject 

SPORT COURT mark is merely descriptive and generic—could have been raised by CWF as 

defenses in an earlier district court proceeding between CSCI and CWF. Specifically, when 

CSCI sued CWF in January 2017 for infringing the SPORT COURT mark of the ’328 

Registration, CWF could have raised numerous defenses but deliberately chose not to raise any. 

The district court granted default judgment against CWF, and its appeal of that judgment was 
                                                 
1 The Trademark Trial and Appeal Board shall be referred to hereinafter as the “Board.” 
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recently dismissed. CWF should not be allowed to attack the district court’s judgment in this 

cancellation proceeding by asserting defenses that were previously available in the district court 

proceeding. Accordingly, CSCI is entitled to summary judgment in its favor on CWF’s claims to 

cancel the ’328 Registration. 

STATEMENT OF UNDISPUTED, MATERIAL FACTS 

1. On January 17, 2017, CSCI filed a complaint in the United States District Court 

for the District of Utah (“Federal Action”) alleging, inter alia, that CWF committed trademark 

infringement and engaged in unfair competition by using CSCI’s SPORT COURT trademarks—

including the subject mark of the ’328 Registration2—in one of the domain names for CWF’s 

business. [See Ex. B, Complaint ¶¶ 8-13, 18-21.]  

2. During the Federal Action, the Court informed CWF multiple times that, as a 

corporate entity, it could not proceed pro se and was required to have legal counsel in the Federal 

Action. [See Ex. C, April 27, 2017 E-mail Exchange; Ex. D, June 6, 2017 Court Notice.] 

3. Despite being informed that it was required to have legal representation in the 

Federal Action, CWF failed to hire legal counsel. 

4. On August 10, 2017, the Court in the Federal Action entered a default judgment 

in favor of CSCI and against CWF based on CWF’s failure to answer or otherwise respond to the 

complaint. [Ex. E, Default Judgment Order.] 

5. In the default judgment, the Court found that “[t]he Complaint, with attachments, 

and an original summons were properly served on CWF on February 9, 2017.” [Id. ¶ 1.] 

                                                 
2 The registrations for the SPORT COURT trademarks at issue in the Federal Action are Registration Nos. 
1,100,976 (“’976 Registration”); 1,155,586 (“’586 Registration”); 1,727,818 (“’818 Registration”); 1,177,220 (“’220 
Registration”); and 2,479,328 (“’328 Registration”). 
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6. The Court also found in the default judgment that CSCI’s SPORT COURT 

trademarks, including the subject mark of the ’328 Registration, were “distinctive and not 

generic.” [Id. ¶ 4.] 

7. The default judgment also included an injunction order that stated, in relevant 

part, the following: 

CWF is hereby permanently enjoined from using an internet domain name 
containing the terms “sport court,” sports court,” sport courts,” or any variation 
thereof in connection with the marketing or sale of flooring products and services, 
including redirecting visitors from such a domain to other internet domains 
having websites marketing or selling flooring products or services. 
 

[Id. at 3.] 
 
8. CWF never asserted a claim or defense in the Federal Action that the ’328 

Registration was invalid or should not have been registered, including without limitation any 

claim or defense that the subject mark of the ’328 Registration was descriptive, not distinctive, or 

generic. 

9. On August 18, 2017, CWF appealed the district court’s judgment in the Federal 

Action to the United States Court of Appeals for the Tenth Circuit. [Ex. F, Notice of Appeal.] 

10. On August 22, 2017, the Tenth Circuit abated CWF’s appeal because it did not 

have legal representation and stated that “an attorney must file an entry of appearance on behalf 

of [CWF], along with a motion to lift the abatement.” It also warned CWF that “[t]he appeal will 

be dismissed for failure to prosecute if an entry of appearance and motion to lift the abatement 

are not filed by the deadline.” [Ex. G, Order of Abatement.] 

11. In response to the Tenth Circuit’s order, CWF filed a motion seeking, inter alia, 

to proceed pro se in the appeal. The Tenth Circuit denied this motion and again stated that “an 

attorney must file an entry of appearance on behalf of Appellant CWF Flooring, Inc., along with 
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a motion to lift the abatement.” It also repeated its warning that “[t]he appeal will be dismissed 

for failure to prosecute if an entry of appearance and motion to lift the abatement are not filed by 

the deadline.” [Ex. H, Order Denying Motion.] 

12. CWF failed to hire legal counsel for its appeal by the appointed deadline. As a 

result, the Tenth Circuit dismissed CWF’s appeal on October 12, 2017. [Ex. I, Order of 

Dismissal.] 

13. On June 13, 2017, while the Federal Action was pending, CWF filed a Petition to 

Cancel Registration (“Petition”) with the Board. [Ex. J, Petition to Cancel Registration.] 

14. In the Petition, CWF alleges that the ’328 Registration is invalid because the 

subject SPORT COURT mark is allegedly “a generic phrase and a descriptive term.” [Id. at 1.]  

15. All of the claims asserted in the Petition against the ’328 Registration could have 

been, but were not, raised in the Federal Action. 

ARGUMENT 

I. CWF’s Claims Are Barred by Res Judicata. 
 
A. Relevant Legal Principles and Standards 

Summary judgment shall be granted “if the movant shows that there is no genuine dispute 

as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 

56(a). “[T]he doctrine of res judicata . . . includes the two related concepts of claim preclusion 

and issue preclusion.” Nasalok Coating Corp. v. Nylok Corp., 522 F.3d 1320, 1323 (Fed. Cir. 

2008). “Claim preclusion refers to ‘the effect of foreclosing any litigation of matters that never 

have been litigated, because of a determination that they should have been advanced in an earlier 

suit.’” Id. (quoting 18 Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, Federal 

Practice and Procedure § 4402 (2d ed. 2002)). In general, claim preclusion bars a second suit 

when “(1) there is identity of parties (or their privies); (2) there has been an earlier final 
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judgment on the merits of a claim; and (3) the second claim is based on the same set of 

transactional facts as the first.” Jet, Inc. v. Sewage Aeration Sys., 223 F.3d 1360, 1362 (Fed. Cir. 

2000). With respect to the third element in the situation where claim preclusion is sought against 

a defendant in an earlier action, claim preclusion bars a second suit by a defendant in the first 

action “only if (1) the claim or defense asserted in the second action was a compulsory 

counterclaim that the defendant failed to assert in the first action, or (2) the claim or defense 

represents what is essentially a collateral attack on the first judgment.” Nasalok Coating Corp. v. 

Nylok Corp., 522 F.3d 1320, 1324 (Fed. Cir. 2008). All three elements are present in this 

cancellation proceeding. 

B. The Parties in Both the Federal Action and this Cancellation Proceeding Are 
Identical. 

 
Regarding the first element, it is indisputable that the parties to this cancellation 

proceeding—CSCI and CWF—were also the same parties in the earlier Federal Action. In that 

case, CSCI was the plaintiff and CWF was the defendant.3 Meanwhile, in this proceeding, CWF 

is the petitioner and CSCI is the respondent.4 Thus, the parties in both the Federal Action and 

this cancellation proceeding are identical. 

C. The Default Judgment in the Federal Action is a Final Judgment on the 
Merits. 
 

The second element is also satisfied because there was a default judgment in favor of 

CSCI in the earlier Federal Action and CWF’s appeal of that judgment was dismissed by the 

Tenth Circuit. “It is well established that a ‘default judgment can operate as res judicata in 

appropriate circumstances.’” Id. at 1329 (quoting Sharp Kabushiki Kaisha v. Thinksharp, Inc., 

448 F.3d 1368, 1371 (Fed. Cir. 2006)). “One of those circumstances exists where, as here, the 

                                                 
3 See Ex. B, Complaint. 
4 See Ex. J, Petition to Cancel Registration. 
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default judgment satisfied due process requirements, and the defendant in the original action 

attempts to collaterally attack the default judgment.” Id. at 1329-30.  

As explained above, the district court in the Federal Action granted default judgment in 

favor of CSCI, finding that CWF had infringed CSCI’s SPORT COURT marks, including the 

subject mark of the ’328 Registration.5 The default judgment satisfied due process requirements 

because CWF received service of process and was afforded multiple opportunities to find legal 

representation in the Federal Action.6 And although CWF appealed the default judgment, its 

appeal has since been dismissed by the Tenth Circuit for failure to prosecute.7 Thus, the default 

judgment in favor of CSCI in the Federal Action constitutes a final judgment on the merits for 

the purpose of precluding CWF’s claims in this cancellation proceeding. 

D. CWF’s Claims in this Cancellation Proceeding Are a Collateral Attack on 
the Default Judgment in the Federal Action. 
 

In the context of defendant claim preclusion, the Federal Circuit has described the third 

element—i.e., a claim or defense that is a collateral attack on a first judgment—as “a defense 

that could have been interposed cannot later be used to attack the judgment of the first action.”  

See id. at 1328 (citing Restatement (Second) of Judgments § 18(2) (Am. Law Inst. 1982)). 

Accordingly, the Federal Circuit has held that “[w]hen a former defendant attempts to undermine 

a previous judgment by asserting in a subsequent action a claim or defense that was or could 

have been asserted in the earlier case, the rules of defendant preclusion will apply.” Id. 

CWF’s claims in this cancellation proceeding are direct attempts to undermine the 

Court’s judgment in the Federal Action. In granting default judgment, the Court found that 

CSCI’s SPORT COURT marks, including the subject mark of the ’328 Registration, are 

                                                 
5 See Ex. E, Default Judgment Order. 
6 See id. ¶ 1; Ex. C, April 27, 2017 E-mail Exchange; Ex. D, June 6, 2017 Court Notice. 
7 See Ex. I, Order of Dismissal. 
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“distinctive and not generic.”8 The Court also granted CSCI a permanent injunction prohibiting 

CWF from using the subject mark of the ’328 Registration in its domain names.9 The default 

judgment and permanent injunction issued after the Court gave CWF multiple opportunities to 

hire legal counsel and present legal defenses—including its claims in this cancellation 

proceeding.10 CWF’s claims, if successful, would i) subvert the Court’s judgment in the Federal 

Action that the subject mark of the ’328 Registration is distinctive and not generic and ii) impair 

the Court’s injunction against CWF. Accordingly, CWF’s claims in this proceeding are a 

collateral attack on the Court’s judgment in the Federal Action, and thus should be barred. 

CONCLUSION 

Res judicata bars CWF’s claims in this cancellation proceeding because all the elements 

of defendant claim preclusion are satisfied here. The parties in the Federal Action and this 

cancellation proceeding are identical. In addition, the Court in the Federal Action granted 

judgment in favor of CSCI and against CWF, and CWF’s appeal of the judgment was dismissed. 

Finally, CWF’s claims in this proceeding could have been asserted in the Federal Action, and if 

successful here, would undermine the Court’s judgment in the Federal Action. Accordingly, the 

Board should grant judgment in favor of CSCI finding that CWF’s claims in this proceeding are 

barred by res judicata. 

 

Dated: October 17, 2017.    THORPE NORTH & WESTERN LLP 

/s/Ian Wang   
 Peter M. de Jonge 
Ian Wang 
Attorneys for Connor Sport Court 
International, LLC  

                                                 
8 See Ex. E, Default Judgment Order ¶ 4. 
9 See id. at 3. 
10 See Ex. C, April 27, 2017 E-mail Exchange; Ex. D, June 6, 2017 Court Notice. 
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